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Raymond Lutz
1010 Old Chase Ave
El Cajon, CA 92020
Telephone: 619-820-5321
Email: raylutz@citizensoversight.org

Contestant, In Pro Per

SUPERIOR COURT OF CALIFORNIA OF SAN DIEGO

RAYMOND LUTZ

                                          Contestant,

HILLARY CLINTON, Democratic Presidential 
Party candidate named as an indespensable party, 
and DOES 1-10

      Defendant(s)

Michael Vu, San Diego County Registrar of 
Voters and San Diego County

                                          Real Party of Interest

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 37-2016-00023347-CU-PT-CTL

NOTICE OF MOTION AND MOTION; 
MEMORANDUM OF POINTS AND 
AUTHORITIES; and DECLARATION OF 
RAYMOND LUTZ IN SUPPORT OF 
MOTION TO COMPEL RESPONSES TO 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS SET ONE AND 
MONETARY SANCTION

Motion Hearing: May 10, 1:30pm
                   
Judge:   Hon. Laura H. Parsky
Dept:     C-903
Action Filed:  07/11/2016 
Trial Date:  Unassigned
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NOTICE OF MOTION AND MOTION FOR COURT ORDER TO COMPEL SAN DIEGO 

COUNTY TO PROVIDE ACCESS TO ELECTION DOCUMENTS AND DATA

TO ALL PARTIES AND THEIR ATTORNEY OF RECORD:

NOTICE IS HEREBY GIVEN that on May 10, 2018, at 1:30 PM in Department 903 of the 

above-captioned Court, located at 330 W. Broadway, San Diego, California, Contestant Raymond 

Lutz (“Contentant” or “LUTZ”) will, and hereby does, move for an order compelling Real Party of 

Interest,  San  Diego  County  Registrar  Michael  Vu  and  San  Diego  County  (collectively, 

“COUNTY”) to respond to the contestant’s Request for Production of Documents Set 1 (RFP 1) 

Item 2, which he served on COUNTY on March 7, 2018. On April 9, 2018, COUNTY responded 

and produced RFP 1 Item 1 but refused to comply with production of documents per RFP 1 Item 2.  

LUTZ will further move this court for an order requiring COUNTY to pay a monetary sanction. The 

motion will be made on the grounds that COUNTY failed to serve a timely response to the above 

described request to inspect election documents and related computer data.

This motion is based upon this Notice of Motion, the accompanying Memorandum of Points 

and Authorities, the Declaration of Raymond Lutz, the Court’s file in this matter, the pleadings and 

records  on file,  along with  further  oral  and documentary  evidence  as  may be  presented  at  the 

hearing.

Dated: April 12, 2018 Respectfully Submitted,

Raymond Lutz, 
Contestant, in Pro Per
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT FOR ORDER 

COMPELLING ACCESS TO ELECTION DOCUMENTS AND DATA

REAL PARTY OF INTEREST MICHEAL VU AND SAN DIEGO COUNTY HAVE FAILED TO 

COMPLY WITH CONTESTANT’S DEMAND TO ACCESS AND INSPECT ELECTION 

DOCUMENTS AND DATA PER RFP-1 ITEM 2 AND THUS THE COURT SHOULD MAKE 

AN ORDER COMPELLING PRODUCTION AND IMPOSING A MONETARY SANCTION 

FOR THE FAILURE TO PRODUCE THE EVIDENCE UNDER THEIR CONTROL. 

1.  Party May Move for Order Compelling Response and for Monetary Sanction

When a party makes an inspection demand under Code of Civil Procedure §2031.010 and the party 

to whom the demand is directed fails to respond, the demanding party may move for an order 

compelling response and for a monetary sanction under Code of Civil Procedure §2023.030 (Code 

Civ. Proc. §2031.300). 

2.  Waiver of Objection to Demand

When the party to whom an inspection demand has been directed fails to serve a timely response to 

it, that party waives any objection to the demand, including one based on privilege or on the 

protection for work product under §2018.010 et seq. of the Code of Civil Procedure ( Code Civ. 

Proc. §2031.300(a)). 

3.  Court Must Impose Monetary Sanction Absent Specified Findings

The court must impose a monetary sanction under §2023.030 of the Code of Civil Procedure against 

any party, person, or attorney who unsuccessfully opposes a motion to compel a response to an 

inspection demand, unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust (Code Civ. Proc. 

§2023.030(a), §2031.300(c)).

4.  Court May Impose Sanctions Despite Lack of Opposition to Motion to Compel Discovery

The court may award sanctions under the Discovery Act in favor of a party who files a motion to 

compel discovery, even though no opposition to the motion was filed, or opposition to the motion 

was withdrawn, or the requested discovery was provided to the moving party after the motion was 

filed (Cal. Rules of Ct., Rule 3.1030(a)). 
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5.  Definitions

For the purposes of statements made below, the following terms are defined:

Accepted Provisional Ballots – Ballots cast provisionally at polling places due to some concern of 

their validity. Once these ballots are validated and accepted, they are removed from the provisional 

ballot envelope and included in the tabulation. Not all provisional ballots are validated and 

accepted. (§14310 - §14314)

Early VBM Ballots – Vote-by-Mail (VBM) ballots cast and received and processed prior to the 

closing of the polls on election day. (Elections Code §3000 - §3026)1.

Later VBM Ballots – Ballots postmarked on or prior to election day and not received until up to 

three days after election day, and VBM ballots brought to polling places. These ballots must be 

processed in the days and weeks after election day, including validating the ballot, scanning them, 

and including those results in the tabulation. (§3000 - §3026).

One Percent Manual Tally – is the election audit process defined by §15360 and §336.5.

Polls Ballots – Ballots cast at polling places on election day. (§14000-§14443).

Semi-Final Official Canvass – The tabulation of the election at the end of election night which 

includes only the Early VBM Ballots and the Polls Ballots but not the Later VBM Ballots nor the 

Accepted Provisional Ballots. (§15150, §353.5)

6.  Procedural History

The 2016 Primary Election occurred on June 7, 2016, and the San Diego Registrar of Voters, 

Michael Vu, certified the election on July 7, 2016.  On July 11, Contestant Raymond Lutz 

(“Contestant” or “LUTZ”) filed a contest affidavit with the Superior Court in San Diego County, 

represented by Attorney William Simpich. On October 26, 2017, LUTZ filed substitution of 

attorney documents removing Simpich to pro per. Simultaneously, the First Amended Affidavit of 

Contest was served upon Defendant Hillary Rodham Clinton, Sen. Bernie Sanders and Real Party of 

Interest, COUNTY, by Registered Mail, according to §16442. Because of timing skew and to make 

corrections to the affidavit as suggested by COUNTY, a Second Amended Affidavit of Contest was 

filed and served on December 27, 2017, attached as Exhibit A (“Affidavit”).

1 Henceforth, unannotated references are to the California Elections Code.
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Exhibit B is the Request for Production (RFP), Set 1, and Exhibit C is the Proof of Service by 

Registered Mail of RFP Set 1.

Exhibit D is the response by COUNTY dated April 9, 2018, including a refusal to provide access to 

evidence in Item 2.

The Affidavit includes a summary of the history of the inquiry into the 2016 primary including the 

“Election Audit Lawsuit” 37-2016-00020273-CL-MC-CTL (Affidavit ¶16) due to exclusion of the 

Later VBM and Accepted Provisional Ballots in the One Percent Manual Tally (§15360, §336.5). 

Judgment for Plaintiff to include the Later VBM Ballots but in favor of Defendant on the 

Provisional Ballots. Court denied motion that COUNTY redo the audit (Affidavit ¶28). 

Subsequently, Contestant accessed the One Percent Manual tally sheets and determined they were 

handled irregularly and did not match the computer files (Affidavit ¶17 - ¶22). Also, that set of 

ballots had unrestricted “White Out” applied to them with no written procedures, logs, or reports 

(Affidavit ¶27) and had unusual results compared to the other sets of ballots (Affidavit ¶29). 

Contestant asked that Vu explain the discrepancies and he refused (Affidavit ¶23 - ¶26). Contestant  

attempted to review the Early VBM Ballots administratively through the California Public Records 

Act (Cal Code §6250 et seq) (Affidavit ¶37), and COUNTY refused, stating that they were 

“sealed,” resulting in the “Ballot Access Lawsuit” Case Number 37-2017-00027595-CU-MC-CTL. 

Court ruled against Plaintiff and appealed, because denial of access under §6250 is believed to be 

unconstitutional due to California State Constitution, Article 1, Section 2, among other reasons.

7. Superior Court has Jurisdiction

According to §16400, §16462, §16600 – §16643, §16600, and §16620, the Superior Court of 

California has jurisdiction over election contests. The courts have the duty to enforce the statutory 

scheme for the conduct of elections according to their terms and evident intention. (Patterson v. 

Hanley (1902) 136 Cal. 265, 270, 68 P. 821, 975.)

8. Elections officials are obligated to conduct elections and contests

§18002 provides that County is obligated to perform ministerial duties with regard to elections and 

specifically with respect to this contest or be punished. One of those duties prescribed by the 

election code is to process any contests appropriately submitted.
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9. Constitutional Amendment Requires That All Votes Are Counted

California Proposition 43 on the March 2002 statewide ballot as a legislatively referred 

constitutional amendment was approved by 71.6% to 28.4%, and resulted in Article II, Section 2.5, 

of the California Constitution which reads: “A voter who casts a vote in an election in accordance 

with the laws of this State shall have that vote counted.”

10. Precinct Board

The term “precinct board” is defined by §339 as:

(a) “Precinct board” is the board appointed by the elections official to serve at a single 
precinct or a consolidated precinct.

(b) “Precinct board,” when used in relation to proceedings taking place after the polls 
have closed, likewise includes any substitutive canvassing and counting board that may 
have been appointed to take the place of the board theretofore serving.

On October 25, 2007, Secretary of State Debra Bowen implemented the results of the “top to 

bottom review” of the voting machines in use in the state, culminating in de-certification and re-

certification of the Diebold (AKA Premier) scanners used by COUNTY.2 As a result, these scanners 

can be used only in the central office, and although the workers in polling places may still be called 

“precinct boards,” they have no ballot counting responsibility. 

Thus, all ballots undergo “substitutive canvassing and counting” in the central office and there is no 

counting or tabulation delegated to any “board appointed by the elections official to serve at a single 

precinct or a consolidated precinct.” For this reason and for the purposes of these statutes, it is 

appropriate to consider that any mention of “Precinct Board” means “Election Official,” and in the 

case of San Diego County, this is the Registrar of Voters, Micheal Vu.

11. Contestant has a right to Contest the Election

§16100 describes the rights of any elector regarding the contest, and “Elector” is defined by §321. 

The Contestant of the instant contest action meets these criteria.

12. Contest Grounds

§16100 defines the grounds for a contest, a list of discrete reasons for electors to contest in any 

election. §16100(a), §16100(f), and §16100(g) are concerned with malconduct or errors by precinct 

2 Secretary of State Resolution, “Withdrawal of Approval of Diebold Election Systems, Inc., GEMS 1.18.24/AccuVote-
TSWAccuVote-OS DRE & Optical Scan Voting System and Conditional Re-Approval of Use of Didbold Election  
Systems, Inc., GEMS 1.18.24/AccuVote-TSX/AccuVote-OS DRE & Optical Scan Voting System (October 25,2007 
Revision) Debra Bowen (October 25, 2007) http://votingsystems.cdn.sos.ca.gov/oversight/ttbr/diebold-102507.pdf  
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boards (election officials and their staff) in the execution of their responsibilities, or “error in the 

vote-counting programs or summation of ballot counts.” It is this category of grounds which is of 

concern in this contest.

13. Contestant has Burden of Proof and Discovery is Required

The Contestant has the burden of proof to prove malconduct or errors. (See Rideout v. City of Los 

Angeles, supra, 185 Cal. at pp. 432-433; see also, Coghlan v. Alpers (1903) 140 Cal. 648, 653 [74 

P. 145].) Discovery is required so as to access evidence which can be placed in the record. The 

ballots provide evidence that will either support the certification of the election or refute it. The 

process of the contest will allow the ballot evidence to be accessed by contestant.

Case history shows that ballots are routinely made available to in the contest process. From 

Willburn v. Wixson, supra, 37 Cal.App.3d at p. 737, “Every ballot cast in the election was, 

according to the county clerk, available for production into evidence -- those accepted as well as 

those rejected.”

Therefore, Contestant demands access to the ballot evidence so as to develop evidentiary proof of 

malconduct or errors as provided for in the grounds for the contest, as Contestant has the burden of 

proof. Claims that the ballots are somehow “sealed” and cannot be inspected is baseless in the 

judicial proceeding of a contest.

14. Contest does not require a Recount

Election Code Division 15, Article 3. “Voter-Requested Recounts” (§15620 - §15634) provides 

more guidance regarding how Recounts are to be conducted. Most specifically, §15620 defines how 

a Recount is to be processed as a result of a request by a voter. The Secretary of State has published 

specific additional guidance regarding Recounts, designated as “California Code of Regulations, 

Title 2. Administration -- Division 7. Secretary of State -- Chapter 8.1. Recounts” CCR §20810.

The administrative remedy of a Recount under §15620 - §15634 is different from the judicial 

remedy of the Contest under §16000 - §16940, although some types of Contest may also include a 

Recount. For example, Election Code, Chapter 7. “Court’s Duties” (§16600 – §16643) includes 

“Article 3. Primary Elections: Contests Involving a Recount” (§16640 - §16643). 

According to Morrison v. White, 10 Cal.App.2d 266 [52 P.2d 263] “It is nowhere specifically stated 

in the code sections involved that a contestant, or any elector, must first resort to a demand for a 
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recount before the board of directors of the district as a condition precedent to filing a contest in the 

courts...” And: “… the two remedies provided by the code are alternative and not interdependent.”

City of Susanville v. Lee C. Hess Co., 45 Cal. 2d 684, 689 [290 P.2d 520] – “[2] It is equally well 

settled that where a statute provides an administrative remedy and also provides an alternative 

judicial remedy the rule requiring exhaustion of the administrative remedy has no application if the 

person aggrieved and having both remedies afforded him by the same statute, elects to use the 

judicial one. (Scripps Memorial Hospital, Inc. v. California Emp. Com., 24 Cal.2d 669, 673 [151 

P.2d 109, 155 A.L.R. 360].)”

Election contests differ from recounts because contests posit that fundamental flaws in the election 

or its administration undermined the will of the voters. Unlike recounts, which are limited to a facial 

review of the cast ballots, election contests dig deeper and review allegations of fraud, illegalities, 

and irregularities.3

15. San Diego County is the Appropriate Venue

All of the precincts of interest in the instant Contest action are in San Diego County, and therefore, 

it is the appropriate venue. 

Edward L. Barrett Jr., The Doctrine of Forum Non Conveniens, 35 Cal. L. Rev. 380 (1947) 

considered the “Doctrine of Forum Non Conveniens,”4 stating that 

Under these venue rules actions relating to real property are local and must be brought 
where the land lies. But substantially all other actions are transitory and may be sued 
upon wherever the defendant can be found and subjected to the jurisdiction of the court.

The same review says that historically, the Doctrine of “forum non conveniens” goes back to the 

late 1800s, and it says5:

And in recent years the English courts, relying on both Scottish and American 
precedents, have accepted the doctrine of forum non conveniens as a means of 
preventing abuse of the court's process when the plaintiff's choice of forum is vexatious 
and works unnecessary hardship on the defendant.

In this case, the County asserted in their Answer to the First Amended Affidavit that the correct 

venue for the contest is the County of Sacramento. We disagree and believe that since this contest is 

3 Election Law Issues: Contests: http://www.electionlawissues.org/Resources/~/media/Microsites/Files/election/Chapter
%20Nine%20-%20Proofed2.pdf (Page 9-2)
4 Edward L. Barrett Jr., The Doctrine of Forum Non Conveniens, 35 Cal. L. Rev. pg 380 (1947).
Available at: http://scholarship.law.berkeley.edu/californialawreview/vol35/iss3/4 
5 Ibid, page 388
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regarding malconduct, errors, omissions, or machine error in precincts in San Diego County and for 

a specific set of ballots, the Early VBM ballots, that San Diego County is an appropriate venue. 

The factors used in determining what is the appropriate venue includes ease of access to evidence,  

whether the chosen court would be a burden to the defendant, the ease of obtaining witnesses, and 

whether there is local interest in hearing the case in San Diego. All those factors weigh in favor of 

the San Diego venue. The only factor against this venue is that the County would rather make it 

difficult for the contestant to successfully file and assert his right to contest the election and review 

the ballot evidence.

16. Contest Affidavit was filed in a timely manner

The election in San Diego was certified on July 6, 2016. The Contest Affidavit was filed on July 11, 

2016. According to §16421, the affidavit must be filed “within five days.” Therefore, the affidavit 

was filed in a timely manner. 

It appears also that Contests may commence any time during the 22-month period after certification, 

as mentioned in §17303(d)6 and as described in Muir v. Steinberg (1961) 197 Cal.App.2d 264, 271, 

17 Cal.Rptr. 431, where the election was declared decided on February 14, 1961, and the contest 

was filed and accepted 17 days later, on March 3, 1961. 

17. Form of the Affidavit cannot prompt dismissal

The Contest Affidavit was modified based on suggestions from COUNTY. According to §16403, 

“A statement of the grounds of contest shall not be rejected nor the proceedings dismissed by any 

court for want of form, if the grounds of contest are alleged with such certainty as will advise the 

defendant of the particular proceeding or cause for which the election is contested.”

Therefore, although we attempted to rectify the concerns of San Diego county in a subsequently 

filed and served “Second Amended Affidavit,” it is asserted that the action must not be dismissed 

by want of form.

18. Service completed in timely manner

According to California Code of Civil Procedure, Part 2, of Civil Actions, Title 8, of the Trial and 

Judgment in Civil Actions, Chapter 1.5 Dismissal for Delay in Prosecution, ARTICLE 2. 

6 §17303(d) reads as follows: If a contest is not commenced within the 22-month period, or if a criminal prosecution 
involving fraudulent use, marking, or falsification of ballots, or forgery of vote by mail voters' signatures is not 
commenced within the 22-month period, either of which may involve the vote of the precinct from which voted ballots 
were received, the elections official may have the packages destroyed or recycled.
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Mandatory Time for Service of Summons CA CCP §583.210. is “within three years after the action 

is commenced against the defendant.” and “[A]n action is commenced at the time the complaint is 

filed.”

Therefore, the contest action commenced upon filing on July 11, 2016 (CA CCP §583.210), and the 

Defendant was properly served on Oct 26, 2017, and subsequently on December 28, 2017. The 

reason for this delay was that other non-judicial remedies were first attempted.

19. Served According to Manner Defined by Election Code

According to §16442, proper service is “by registered mail in a sealed envelope with postage 

prepaid, addressed to the defendant at the place of residence named in his or her affidavit of 

registration. The contestant shall make an affidavit of mailing if he or she serves the affidavit by 

mail, and file it on the same day with the county elections official.”

This is the manner in which service was performed as documented in the filing of the First 

Amended Affidavit on October 26, 2017, and in the subsequent Second Amended Affidavit filed 

and served on December 28, 2017, and also RFP Set 1, served on March 7, 2018.

20. Ballots must be preserved

COUNTY is required to keep ballots for 22 months as evidence of the election, and must not 

destroy them “so long thereafter as any contest involving the vote at the election remains 

undetermined.” (§17305). Since this Contest Action was considered “commenced” upon filing (CA 

CCP §583.210), the ballots “shall be kept… so long thereafter as any contest involving the vote 

remains undetermined.” Therefore the ballot evidence must not be destroyed until this contest 

action has been completed.

21. Contestant attempted to meet and confer.

The specific demands were made and served to the County concurrently with the Affidavit (Exhibit 

A Appendix 2) on December 27, 2017. The County reaffirmed their position in their Answer that 

they would not cooperate with the request without a court order.

//

//

//
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22. Prayer

Contestant therefore Prays, that the court should rule that:

a) SAN DIEGO COUNTY MUST PROVIDE ACCESS TO ELECTION DOCUMENTS 

AND DATA as outlined by RFP set 1, Item 2, as follows:

b) CONTESTANT SHALL BE PROVIDED ACCESS TO VOTED BALLOTS in the 2016 

Primary Election, so that he and other volunteers, may conduct an independent audit, most 

specifically regarding the Early VBM ballots. The County claims that these ballots are 

SEALED, and the court should order them unsealed.

c) CONTESTANT SHALL BE GRANTED THE RIGHT TO CONCEAL the exact 

identity of the batches of ballots until the time and date when access is granted, so that it will 

be a surprise to the registrar, and they will not be able to “fix up” the batches of ballots.

d) CONTESTANT SHALL BE GRANTED THE RIGHT TO WITNESS UNSEALING 

the ballots, to ensure that no tampering occurs.

e) CONTESTANT SHALL BE GRANTED THE RIGHT TO SCAN OR PHOTOGRAPH 

the ballots selected for our review, such as by using a high-speed scanner, or similar 

equipment (Contestant will provide all equipment and staff who will operate that 

equipment). By imaging the ballots to create digital images, those images can serve as 

evidence in this case and for submission to the Secretary of State or other law enforcement 

agencies for criminal prosecution, that end and avoid further cost to the County.

f) THAT THE COUNTY SHALL NOT DESTROY BALLOT EVIDENCE until 

Contestant is granted access and have time to review and scan the ballots, and the Contest 

remains undetermined.

g) CONTESTANT SHALL BE GRANTED THE RIGHT TO INSPECT “WHITE OUT” 

USED ON ANY BALLOTS SELECTED, including “under” the tape so we can inspect 

the underlying ballot so as to confirm that the white-out was appropriately used.

h) CONTESTANT SHALL BE GRANTED THE RIGHT TO VIDEO RECORD AND 

PHOTOGRAPH – Because of the interest of the public in this case, video cameras are 
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requested to be allowed during the inspection and scanning of the ballots, and also if there 

are any hearings in this matter, that video recordings of those proceedings be allowed, at the 

cost of the Contestant. Contestant agrees to employ best effort to avoid revealing any 

confidential information in such recordings. The Registrar of Voters is a public official and 

the topic of this case is regarding those official duties that is a great interest by the public. 

Voted ballots have no identifying marks and such recordings will not reveal any private 

information.

i) CONTESTANT SHALL BE GRANTED ACCESS TO OTHER DOCUMENTS AND 

DATA – Contestant shall be provided with access to inspect and make copies of any other 

related election documents and data.

j) COUNTY SHALL PAY A SANCTION OF $6470 – For failing to cooperate with the 

discovery request.
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DECLARATION OF RAYMOND LUTZ

1. I, RAYMOND LUTZ, am an elector in San Diego County, where this contested election 

was held. I am the Contestant in the above entitled action.

2. On March 7, 2017, I served Request for Production, Set 1, on the Real Party of Interest,  

San  Diego  Registrar  of  Voters  Michael  Vu,  and  the  County  of  San  Diego  (cumulatively, 

“COUNTY”). 

3. COUNTY responded RFP-1 on April 9, 2018, providing a response to Item 1 but refusing 

to provide access to ballots as outlined in Item 2.

4. On April 12 at 9:04 am I telephoned Attorney Timothy Barry of COUNTY to fulfill meet 

and confer obligations under  §2018.040. Barry confirmed that COUNTY would require a court 

order to comply.

5. Thus, this motion was prepared to obtain relief from the court to access evidence under 

the control of COUNTY.

6. I ask that the court award sanctions of $6,470. I base my request for the imposition of a 

sanction on the basis 40 hours of work to research and write this motion, and my hourly rate is $160 

per hour7, plus the filing fee for this motion which is $60, plus filing via OneLegal for $10.

VERIFICATION
I am a party to this action. I declare under penalty of perjury that the matters in this document are 

true of my own personal knowledge, except those matters alleged on information and belief, and as 

for those matters, I believe them to be true. Executed on April 12, 2018.

                                                                                                Raymond Lutz
Contestant, In Pro Per

7 Hourly Rate based on recent activity at the California Public Utilities Commission filing “Notice of Intent” to claim 
intervenor compensation, http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M076/K995/76995954.PDF 
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Raymond Lutz
1010 Old Chase Ave
El Cajon, CA 92020
Telephone: 619-820-5321
Email: raylutz@citizensoversight.org

Contestant, In Pro Per

SUPERIOR COURT OF  THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO

RAYMOND LUTZ

                                          Contestant,

HILLARY CLINTON, Democratic Presidential 
Party candidate named as an indespensable party, 
and DOES 1-10

      Defendant(s)

Michael Vu, San Diego County Registrar of 
Voters and San Diego County

                                          Real Party of Interest

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 37-2016-00023347-CU-PT-CTL

Assigned for All Purposes to the
Honorable Laura H. Parsky
Dept:     C-903

CONTESTANT RAYMOND LUTZ’S 
REQUEST FOR PRODUCTION OF 
DOCUMENTS TO REAL PARTY OF 
INTEREST, MICHEAL VU AND THE 
COUNTY OF SAN DIEGO,
SET ONE

Action Filed:  07/11/2016 

Trial Date:  Unassigned

PROPOUNDING PARTY: CONTESTANT RAYMOND LUTZ

RESPONDING PARTY: REAL PARTY OF INTEREST MICHAEL VU and THE 

COUNTY OF SAN DIEGO

SET NO.: ONE

Pursuant to California Code of Civil Procedure Sections 2031.010, Contestant RAYMOND 

LUTZ hereby demands Real Party of Interest MICHEAL VU produce for inspection and copying 

the originals of all documents described below, in writing and under oath within 30 days after 

service hereof (thirty-five days if served by U.S. Mail). The answers to the following requests shall 

be provided by email to raylutz@citizensoversight.org and/or provided during one or more 

inspection days at a room provided by COUNTY.
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DEFINITIONS

1.  “DOCUMENT” shall mean “writing” as defined in Evidence Code section 250 as 

follows: “WRITING” means handwriting, typewriting, printing, photostating, photographing, and 

every other means of recording upon any tangible thing of any form of communication and 

representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, 

statements, printed, or graphic representations, catalogues, ciculars, manuals, brochures, reports, 

memoranda, transcripts, communication, letters, e-mail correspondence, labels, advertisements, 

directions, procedures, manifests, voted ballots, or other Document and/or writings as defined in the 

California Evidence Code and Code of Civil Procedure, including drafts of any of the above. 

DOCUMENT includes the originals, electronic or native files, any copies of originals not available, 

or any non-identical copies (or copies different from the original because of notes made on such 

copies, or because of an indication that such copies were sent to individuals different from those to 

whom the originals were sent, or different for any other reason).

2.  As used in this Request, the word “and” also means “or”; the word “or” also means 

“and.”

3.  “RELATING TO” means evidencing, supporting, contracting, pertaining to, referring to, 

connected to, stating, constituting, reflecting, respecting, describing, recording, noting, embodying, 

containing, mentioning, studying, analyzing, discussing, evaluating or relevant to.

4.  “YOU” or “YOUR” as used herein refers to MICHAEL VU, SAN DIEGO COUNTY, or 

any individual acting on MICHEAL VU’s or SAN DIEGO COUNTY’s behalf.

5.  “CORRESPONDENCE” mean any writing demonstrating communication between 

persons and/or entities, including but not limited to letters, emails, notes, text messages, and 

facsimiles.

6.  “AFFIDAVIT” as used herein refers to the Second Amended Affidavit of Contest 

(lawsuit) filed in this case, Case No. 37-2016-00023347-CU-PT-CTL.

7.  If not otherwise specified, the relevant time period is from January 1, 2016 to the present.

8.  CONTESTANT refers to RAYMOND LUTZ, associated staff, or volunteers who may 

be assisting in the inspection of the documents.
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9.  PRECINCT is defined by Elections Code §338.61, or consolidation thereof.

10.  BALLOT as defined by §302 “Ballot Card” or §305.5 “Paper Cast Vote Record,” or 

§344 “Punchcard”.

11.  Polls Ballots – Ballots cast at polling places on election day. (§14000-§14443).

12.  Vote-By-Mail (VBM) Ballot – is a BALLOT which was completed and cast in any way 

other than at the polling place, as defined by §300.

13.  Early VBM Ballots – Vote-by-Mail (VBM) ballots cast and received and processed 

prior to the closing of the polls on election day. (§3000 - §3026).

14.  Later VBM Ballots – Ballots postmarked on or prior to election day and not received 

until up to three days after election day, and VBM ballots brought to polling places. These ballots 

must be processed in the days and weeks after election day, including validating the ballot, scanning 

them, and including those results in the tabulation. (§3000 - §3026).

15.  Accepted Provisional Ballots – Ballots cast provisionally at polling places due to some 

concern of their validity. Once these ballots are validated and accepted, they are removed from the 

provisional ballot envelope and included in the tabulation. Not all provisional ballots are validated 

and accepted. (§14310 - §14314)

16.  One Percent Manual Tally – is the election audit process defined by §15360 and 

§336.5.

17.  Semi-Final Official Canvass – The tabulation of the election at the end of election 

night which includes only the Early VBM Ballots and the Polls Ballots but not the Later VBM 

Ballots nor the Accepted Provisional Ballots. (§15150, §353.5)

18.  BATCH refers to an unopened box of voted BALLOTS which are either all of the same 

PRECINCT or are all VOTE-BY-MAIL ballots which were processed at approximately the same 

time but are of various precincts, and are stored together, and which have a corresponding computer 

report. (“Batch is defined by §15360(a)(2)(B)(ii)). COUNTY sometimes uses the term “DECK” as a 

synonym for BATCH.

1 Henceforth, unannotated references are to the California Elections Code.
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INSTRUCTIONS

1.  Responding Party is requested, pursuant to Code of Civil Procedure section 2031.010 eq 

seq., to produce for inspection and photocopying all DOCUMENTS responsive to the categories set 

forth below that are in his possession, custody, care, or control, including DOCUMENTS and 

tangible things in the possession, custody, care, or control of their attorneys, investigators, agents, or 

persons acting on their behalf.

2.  In the event YOU are not able to produce all of the DOCUMENTS requested, produce 

those DOCUMENTS which YOU are able to provide, and state the reason for YOUR inability to 

provide the remainder. If any requested DOCUMENT was, but no longer is, in YOUR possession, 

custody, or control, identify the DOCUMENT (stating its date, author, subject, recipient, intended 

recipients, custodians, and specific location); explain the circumstances by which the 

DOCUMENT(S) ceased to be in YOUR possession, custody, or control; and identify (stating the 

person’s name, employer, title, business address and telephone number, and home address and 

telephone number) all persons known to have or believed to have the DOCUMENT(S) or a copy of 

the DOCUMENT(S) in their possession, custody, or control.

3.  With respect to any requested DOCUMENT for which protection from discovery is 

asserted on any ground, including, but not limited to, the attorney-client privilege or the work-

product privilege, YOU are requested to describe such DOCUMENT with particularity. If a 

DOCUMENT is withheld, state its date, author, subject matter, number of pages, and all recipients 

thereof. For any DOCUMENT(S) withheld, specify the claimed factual and legal bases for 

protection from discovery.

4.  File folders with tabs or labels identifying DOCUMENTS called for by this Demand are 

required to be produced intact with such DOCUMENTS.

5.  With respect to any produced ELECTRONIC FILES, YOU are requested to produce 

them in their native format. Native format refers to the electronic entries and files recorded by any 

electronic software program.

6.  COUNTY is reminded that it is required to keep ballots for 22 months as evidence of the 

election, and must not destroy them “so long thereafter as any contest involving the vote at the 

election remains undetermined.” (§17305). Since this Contest Action was considered “commenced” 

upon filing (CA CCP §583.210), the ballot evidence must not be destroyed until we have been able 
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to access it per this request, or you will be in violation of that statute. With your cooperation, we can 

complete this request in an expeditious manner and there will be no need to continue to store the 

ballots.

REQUEST FOR PRODUCTION No. 1:

Manifest or other documents describing the VOTED BALLOTS in storage for the June 

Primary Election in 2016, including the number of ballots in each BATCH, and their type (Early 

VBM, Later VBM, Polls, or Provisional), and PRECINCT if applicable. This will include a 

comprehensive SEMI-FINAL CANVASS report providing the vote totals in each BATCH.

353.5.  The "semifinal official canvass" is the public process 
of collecting, processing, and tallying ballots and, for state 
or statewide elections, reporting results to the Secretary of 
State on election night.  The semifinal official canvass may 
include some or all of the absentee and provisional vote 
totals.

REQUEST FOR PRODUCTION No. 2:

Access for inspection of VOTED BALLOTS in the 2016 Primary Election, most specifically 

regarding the Early VBM ballots. The purpose of this inspection is to conduct an independent 

random audit. This inspection process will not permanently alter the ballot evidence in any way. 

This process will proceed as follows:

1. Based on the result of Production No. 1 (above), CONTESTANT will provide YOU with the 

BATCH numbers to be inspected. This information will be withheld until the day of the 

inspection process to avoid any possibility that they may be fixed up or pre-stacked. 

CONTESTANT will specify ten batches to be accessed in the initial request, out of 

approximately 723 batch boxes included in the Early VBM Ballots category.

2. CONTESTANT will be allowed to witness the process of pulling the BATCH boxes from 

storage and brought –  without opening or unsealing them – to an inspection room provided 

by YOU.

3. CONTESTANT will inspect the ballots by counting, photographing, or scanning using a 

high-speed scanner or other equipment provided by CONTESTANT and used in the 

inspection room by CONTESTANT under YOUR supervision.

5
RAYMOND LUTZ’S REQUEST FOR PRODUCTION OF DOCUMENTS TO REAL PARTY OF INTEREST 

MICHAEL VU AND THE COUNTY OF SAN DIEGO



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4. CONTESTANT will be allowed to peel back and inspect under any white-out tape applied 

on ballots, if desired.

5. CONTESTANT will have the right to video record the process in detail, with the 

understanding that no voter-identifiable information may be included in the video.

CONTESTANT is willing to meet and confer with YOU to facilitate this process and revise 

it as necessary.

Dated: March 7, 2018 Respectfully Submitted,

Raymond Lutz, 
Contestant, in Pro Per
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EXHIBIT C



At the time of service I was over 18 years of age and not a party to this action.

I served the documents on the person or persons below, as follows:

b.

PROOF OF SERVICE—CIVIL 
(Proof of Service)

Code of Civil Procedure, §§ 1011, 1013, 1013a, 
2015.5;  Cal. Rules of Court, rule 2.306 

www.courts.ca.gov

Form Approved for Optional Use 
Judicial Council of California 
POS-040 [Rev. February 1, 2017]

The documents were served by the following means (specify):

Do not use this form to show service of a summons and complaint or for electronic service. 
See USE OF THIS FORM on page 3. 

3.

4.

5.

c.

6.
a.

1.
2.

Page 1 of 3

My residence or business address is:

On (date): I served the following documents (specify): 

The documents are listed in the Attachment to Proof of Service–Civil (Documents Served) (form POS-040(D)).

Name of person served:

Business or residential address where person was served: 

(Complete if service was by fax.) 

Fax number where person was served:

The names, addresses, and other applicable information about persons served is on the Attachment to Proof of Service—
Civil (Persons Served) (form POS-040(P)).

By personal service. I personally delivered the documents to the persons at the addresses listed in item 5. (1) For a 
party represented by an attorney, delivery was made (a) to the attorney personally; or (b) by leaving the documents at the 
attorney's office, in an envelope or package clearly labeled to identify the attorney being served, with a receptionist or an 
individual in charge of the office; or (c) if there was no person in the office with whom the notice or papers could be left, by 
leaving them in a conspicuous place in the office between the hours of nine in the morning and five in the evening. (2) For 
a party, delivery was made to the party or by leaving the documents at the party's residence with some person not 
younger than 18 years of age between the hours of eight in the morning and six in the evening.

SUPERIOR COURT OF CALIFORNIA, COUNTY OF

BRANCH NAME:

CITY AND ZIP CODE:

STREET ADDRESS:

MAILING ADDRESS:

Plaintiff/Petitioner:
Defendant/Respondent:

FOR COURT USE ONLY

CASE NUMBER:

DEPARTMENT:

JUDICIAL OFFICER:

PROOF OF SERVICE—CIVIL
Check method of service (only one):

By Overnight DeliveryBy Personal Service
By Messenger Service

By Mail
By Fax

POS-040
ATTORNEY OR PARTY WITHOUT ATTORNEY:

STATE: ZIP CODE:CITY:

STREET ADDRESS:

FIRM NAME:

NAME:

STATE BAR NO:

TELEPHONE NO.: FAX NO. :

E-MAIL ADDRESS:

ATTORNEY FOR (name):

The fax number from which I served the documents is (complete if service was by fax):

a.

(Complete if service was by personal service, mail, overnight delivery, or messenger service.)



I am a resident or employed in the county where the mailing occurred. The envelope or package was placed in the mail at 
(city and state):

(SIGNATURE OF DECLARANT)

b.

c.           

d.           

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

DECLARATION OF MESSENGER

PROOF OF SERVICE—CIVIL 
(Proof of Service)

POS-040 [Rev. February 1, 2017]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

(If item 6d above is checked, the declaration below must be completed or a separate declaration from a messenger must be attached.)

e.

6.

At the time of service, I was over 18 years of age. I am not a party to the above-referenced legal proceeding.

POS-040   

Page 2 of 3

By United States mail. I enclosed the documents in a sealed envelope or package addressed to the persons at the           
addresses in item 5 and (specify one):

deposited the sealed envelope with the United States Postal Service, with the postage fully prepaid.
placed the envelope for collection and mailing, following our ordinary business practices. I am readily familiar with this 
business's practice for collecting and processing correspondence for mailing. On the same day that correspondence 
is placed for collection and mailing, it is deposited in the ordinary course of business with the United States Postal 
Service, in a sealed envelope with postage fully prepaid.

By overnight delivery. I enclosed the documents in an envelope or package provided by an overnight delivery carrier 
and addressed to the persons at the addresses in item 5. I placed the envelope or package for collection and overnight 
delivery at an office or a regularly utilized drop box of the overnight delivery carrier.

By messenger service. I served the documents by placing them in an envelope or package addressed to the persons at 
the addresses listed in item 5 and providing them to a professional messenger service for service. (A declaration by the 
messenger must accompany this Proof of Service or be contained in the Declaration of Messenger below.)

By fax transmission. Based on an agreement of the parties to accept service by fax transmission, I faxed the documents 
to the persons at the fax numbers listed in item 5. No error was reported by the fax machine that I used. A copy of the 
record of the fax transmission, which I printed out, is attached.

Date:

(TYPE OR PRINT NAME OF DECLARANT)

By personal service. I personally delivered the envelope or package received from the declarant above to the persons at the  
addresses listed in item 5. (1) For a party represented by an attorney, delivery was made (a) to the attorney personally; or (b) by 
leaving the documents at the attorney's office, in an envelope or package clearly labeled to identify the attorney being served, 
with a receptionist or an individual in charge of the office; or (c) if there was no person in the office with whom the notice or 
papers could be left, by leaving them in a conspicuous place in the office between the hours of nine in the morning and five in the 
evening. (2) For a party, delivery was made to the party or by leaving the documents at the party's residence with some person 
not younger than 18 years of age between the hours of eight in the morning and six in the evening.

I served the envelope or package, as stated above, on (date):

Date:

(NAME OF DECLARANT)

(1)
(2)

(SIGNATURE OF DECLARANT)

CASE NUMBER:CASE NAME:



INFORMATION SHEET FOR PROOF OF SERVICE—CIVIL

USE OF THIS FORM

This form is designed to be used to show proof of service of documents by (1) personal service, (2) mail, (3) overnight 
delivery, (4) messenger service, or (5) fax. 

Also, this proof of service form should not be used to show proof of electronic service. For that purpose, use Proof of 
Electronic Service (form POS-050).

A person must be over 18 years of age to serve the documents. The person who served the documents must complete  
the Proof of Service. A party to the action cannot serve the documents. 
The Proof of Service should be typed or printed. If you have Internet access, a fillable version of this proof of service form 
is available at www.courts.ca.gov/forms.htm.

Second box, left side: Print the name of the county in which the legal action is filed and the court's address in this box. 
The address for the court should be the same as the address on the documents that you served.

Third box, right side: State the judge and department assigned to the case, if known.

First box, top of form, right side: Leave this box blank for the court’s use. 

Complete items 1–6:
You are stating that you are over the age of 18. 
Print your home or business address.

List each document that you served. If you need more space, check the box in item 4, complete the Attachment to  
Proof of Service—Civil (Documents Served) (form POS-040(D)), and attach it to form POS-040. 
Provide the names, addresses, and other applicable information about the persons served. If more than one person 
was served, check the box on item 5, complete the Attachment to Proof of Service—Civil (Persons Served) (form 
POS-040(P)), and attach it to form POS-040. 
Check the box before the method of service that was used, and provide any additional information that is required. 
The law may require that documents be served in a particular manner (such as by personal delivery) for certain 
purposes. Service by fax generally requires the prior agreement of the parties.

You must sign and date the proof of service form. By signing, you are stating under penalty of perjury that the 
information that you have provided on form POS-040 is true and correct.

 PROOF OF SERVICE—CIVIL 
(Proof of Service)

POS-040 [Rev. February 1, 2017]

GENERAL INSTRUCTIONS

Second box, right side: Print the case number in this box. The case number should be the same as the case number on 
the documents that you served.

2.
1.

4.

5.

(This information sheet is not part of the official proof of service form and does not need to be copied, served, or filed.)

Certain documents must be personally served. For example, an order to show cause and temporary restraining order  
generally must be served by personal delivery. You must determine whether a document must be personally delivered or 
can be served by mail or another method.

Complete the top section of the proof of service form as follows:

Fourth box, left side: Check the method of service that was used. You should check only one method of service and 
should show proof of only one method on the form. If you served a party by several methods, use a separate form to show 
each method of service. 

Third box, left side: Print the names of the plaintiff/petitioner and defendant/respondent in this box. Use the same names 
as are on the documents that you served.

First box, left side: In this box print the name, address, and telephone number of the person for whom you served the 
documents. 

6.

If service was by fax service, print the fax number from which service was made. 3.

POS-040   

Page 3 of 3

This proof of service form should not be used to show proof of service of a summons and complaint. For that purpose, 
use Proof of Service of Summons (form POS-010).



Form Approved for Optional Use 
Judicial Council of California 
POS-040(P) [Rev. February 1, 2017]

ATTACHMENT TO PROOF OF SERVICE—CIVIL (PERSONS SERVED) 
(Proof of Service) 

Page         of
www.courts.ca.gov

ATTACHMENT TO PROOF OF SERVICE—CIVIL (PERSONS SERVED) 
(This attachment is for use with form POS-040.)

Name of Person Served

POS-040(P)

Where Served

CASE NUMBER:SHORT TITLE:

NAMES, ADDRESSES, AND OTHER APPLICABLE INFORMATION ABOUT PERSONS SERVED:

(If the person served is an attorney, the party or parties 
represented should also be stated.)

(Provide business or residential address where service was  made by 
personal service, mail, overnight delivery, or messenger service. For 
service by fax, provide fax number.)

http://www.ceb.com
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