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 California Constitution Article 1, Section 3(b) and the California1

Public Records Act as adopted by California voters in 1984, codified by
the Legislature in California Government Code Section 6250, et seq.
establish rights to citizens and voters in California and the “public's
“right of access to information concerning the public's business” became
a California Constitution Amendment in 2004. (Cal. Const., art. I, § 3,
subd. (b)(1); International Federation of Professional & Technical
Engineers, Local 21, AFL–CIO v. Superior Court (2007) 42 Cal.4th 319,
329).

 All citations to the Gov. Code are to the California Government2

Code.
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CITIZENS OVERSIGHT INC. and RAYMOND LUTZ (herein

“Appellant”) submit the following Reply Brief.

APPELLANT’S REPLY TO RESPONDENT’S BRIEF

It is clear that Respondent and Appellant agree that ballots are

public records subject the California Public Records Act (“CPRA”).  1

CPRA was enacted for the purpose of increasing freedom of information

by giving members of the public access to information in the possession

of public agencies. (Gov.Code Section 6250 et seq.)   The  definition of2

public records “includes any writing containing information relating to

the conduct of the public's business prepared, owned, used, or retained

by any state or local agency regardless of physical form or

characteristics.”  (Gov. Code Section 6252(e).)  There is no question that 



 Raymond Lutz v. Michael Vu, Registrar of Voters for the3

County of San Diego, et al., Superior Court Case No. 37-2017-00023347
filed July 11, 2016.
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election ballots are public records nor is there any exception in the law

for ballots to be excluded from public records. 

This matter poses a simple question of first impression for which

this Court to rule and is distilled in the briefing to:  Whether the

government, Respondent herein, must comply with “openness and

accountability in government” which is the clear intent of CPRA and

grant access to the paper records of voting, i.e. ballots?  Respondent

glibly dismisses this responsibility by attempting to narrow its duty to

seal and hold ballots for 22-months in a federal election.  Elections Code

Sections 15370, 17301.  

Respondent admits that its agents were aware of Appellant’s

desire to see the ballots concurrently with the 2016 Presidential Primary

Election.  Respondent admits that challenges to its handling of the

ballots were made concurrently with the 2016 Presidential Primary

Election.  (CT, p.9, para. 12)  Respondent admits that Raymond Lutz,

the principal of Appellant herein, filed an Election Contest of the

election results of the 2016 Presidential Primary Election.   Then,3
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despite all this knowledge, Respondent now wants to hide behind its

unilateral action of “sealing the ballots,” expressing that such action

excepts Respondent from the CPRA.  (Respondent’s Brief, pp. 5-8.) 

This argument begs the question: Why have the CPRA or a 22-month

holding period if all you have to do is ignore requests to inspect the

ballots and claim an exception?  Further, why even require a 22-month

holding period at all if the ballots are unavailable for inspection to the

public?

It is clear that the intent of any exception to producing the public

records relate to protecting the confidentiality or privacy of the citizens

voting.  However, there is no private information on the ballot other than

the voters’ markings for voting choices.  Thus, no valid exception for

holding the ballots without production as required under CPRA is

material to these circumstances.  The “official information” privilege in

Evidence Code Section 1040, subdivision (b)(2), is expressly

conditional, not absolute.  Any balancing of interests and to sustain an

exception or privilege without a concern for confidentiality must fail to

the broader policy of necessity for disclosure in the interest of justice.

(Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 123-125;  PSC

Geothermal Services Co. v. Superior Court (1994) 25 Cal. App. 4th
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1697, 1714; Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560,

585-587; CBS, Inc. v. Block (1986) 42 Cal. 3d 646, 656.) 

Recently, a New York appellate court tackled this issue.  (Matter

of Kosmider v. Whitney, 2018 NY Slip Op 2517 - NY: Appellate Div.,

3rd Dept. 2018.)  In Kosmider, the petitioner requested copies of the

ballot images stored by the appropriate election official.  The

government’s attorney denied the request and petitioner appealed.  The

New York appellate court ruled that the ballots were not exempt for

review under the Freedom of Information Law (“FOIL”).  The New

York Supreme Court first found that the ballots were subject to FOIL

under the laws premise that “the public is vested with an inherent right

to know and that official secrecy is anathematic to our form of

government.” (Citing Matter of Madeiros v New York State Educ. Dept.,

30 NY3d 67, 73 [2017], quoting Matter of Fink v Lefkowitz, 47 NY2d

567, 571 [1979]).  Moreover, says the court, “(u)nder this framework,

FOIL is to be ‘liberally construed and its exemptions narrowly

interpreted so that the public is granted maximum access to the records

of government.” (Citing Matter of Capital Newspapers Div. of Hearst

Corp. v Burns, 67 NY2d 562 at 567 [1986]).  
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The Kosmider court then addressed the “post-preservation” period

of ballot storage, similar to Respondent’s defense here that an exception

is created because of “sealing” the subject ballots.  The New York

Supreme Court concludes that the ballots may be accessed through

normal FOIL procedures after the images have been preserved, even

absent a court order, i.e. the right of public access may be provided by

time, place and manner restrictions.  (Id.)

Thus, the Kosmider court upheld the petitioner’s right to have

access to ballots subject to time, place and manner restrictions.  This is

precisely the outcome that this Court should find applies here.  

CONCLUSION

Appellant submits that this case of first impression will guide

voters throughout California and that a published opinion be issued to

guide voters.  The California Voters Bill of Rights sets forth the

legislative and constitutional policy of the State of California to promote

the transparency of elections and uphold the integrity of elections. 

Participation by citizens in the oversight process is paramount to these

objectives.  Ballots are clearly public records.  Ballots are not traceable

to the individual voter and not subject to any confidentiality concern.

Any concern about the “chain of custody” created by sealing the ballots
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may be simply remedied by time, place and manner restrictions and 

certainly if the trial court is the arbiter of such restrictions.  

Appellant again asks this Court to reverse the Judgment for Dismissal 

entered in this case and to order the trial court to enter judgment in 

Appellant’s favor consistent with the Court’s opinion.  

Dated: October 22, 2018 Respectfully submitted,

 /s/ Alan L. Geraci
By: Alan L. Geraci, Esq. 
of CARE Law Group PC, 
Attorneys for Appellants 
Citizens Oversight Inc. and 
Raymond Lutz
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CERTIFICATE OF COMPLIANCE

Counsel of Record hereby certifies that pursuant to Rule 8.204(c)(1) 

or 8.504(d)(1) of the California Rules of Court, the enclosed Reply Brief of 

Appellants is produced using 13-point or greater Roman type, including 

footnotes, and contains 1,090 words, which is less than the total words 

permitted by the rules of court.  Counsel relies on the word count of the 

computer program used to prepare this brief.

Dated: October 22, 2018 Respectfully submitted,

 /s/ Alan L. Geraci
By: Alan L. Geraci, Esq. 
of CARE Law Group PC, 
Attorneys for Appellants 
Citizens Oversight Inc. and 
Raymond Lutz
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I declare under penalty of perjury that the foregoing is true and correct: 

       Copies        FedEx        USPS        Copies        FedEx        USPS
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✔

Kirstin Largent
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Stephanie Ann Karnavas, Esq.
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1600 Pacific Highway, Room 355
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1

ELECTRONICALLY SERVED ON:
Timothy Martin Barry, Esq.
Office of County Counsel
1600 Pacific Highway, Suite 355
San Diego, California 92101-2469
timothy.barry@sdcounty.ca.gov

Attorney for Respondents

✔
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per Rule 8.212(c)(2)

ELECTRONICALLY FILED ON THE
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Fourth Appellate District, Division One

Signature: _____________________________________

10/22/2018
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