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JAN I. GOLDSMITH, City Attorney
ANDREW JONES, Executive Assistant City Attorney
KRISTIN M. J. ZLOTNIK, Deputy City Attorney
California State Bar No. 190694
KATHY J. STEINMAN, Deputy City Attorney
California State Bar No. 221344
‘ Office of the San Diego City Attorney
1200 Third Avenue, Suite 1100
San Diego, California 92101-4100
Telephone: (619) 533-5800
Facsimile: (619) 533-5856

Attorneys for Defendant
CITY OF SAN DIEGO

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

EUGENE DAVIDOVICH, an individual, ) Case No. 11-cv-2675 WQH (NLS)
DAVINA LYNCH, an individual, and JOHN )
KENNEY, an individual, ) DECLARATION OF CAPTAIN MARK
) JONES IN SUPPORT OF DEFENDANT
Plaintiffs, ) CITY OF SAN DIEGO’S OPPOSITION
) TO PLAINTIFFS’ EX PARTE
\2 ) APPLICATION FOR TEMPORARY
) RESTRAINING ORDER
CITY OF SAN DIEGO, )
)
Defendant. ) District Judge: = Hon. William Q. Hayes
) Courtroom: 4 — 4™ Floor
)
) Complaint filed: November 16,2011
)
I, MARK JONES, declare as follows:
1. I am a San Diego Police Officer and Captain of the Central Division of the City of

San Diego’s Police Department. Except where stated on information and belief, I have personal
knowledge of the facts set forth in this declaration, and could and would testify competently to
those facts if called as a witness.

2. I have been employed by the San Diego Police Department (“SDPD”) for over 28
years. Currently, I report directly to Assistant Chief of Police Boyd Long and oversee
approximately 175 police officers and 10 administrative support staff.

3. As Captain of the Central Division, I am responsible for general oversight and

management of all police activities in the geographic area between the north end of Balboa Park
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and the 32" Street Naval Base to the south, and running from east to west, Interstate 15 to the
San Diego harbor. This includes downtown San Diego, and within that, the City Administration
Building and City Concourse (202 C Street), the Civic Theatre (1100 Third Avenue), the Civic
Center Plaza building (1200 Third Avenue), the adjacent open-air plaza (“Civic Center Plaza”),
and other surrounding structures, commonly known as, collectively, “the Civic Center.”

4, As Captain of the Central Division, I have either been personally present, or
received direct reports from police officers that were personally present, during the events which
have occurred in the Civic Center in connection with the protest known as “Occupy San Diego”
or “Occupy SD.” Occupy SD appears to be associated with the nationwide movement that
commenced with “Occupy Wall Street” in New York City.
| 5. At no point since the Occupy SD protests began in October 2011, to my
knowledge, has SDPD refused to permit anyone from entering Civic Center Plaza or the adjacent
grassy area with their belongings (except during enforcement operations and subsequent cleaning
for safety reasons), so long as they did not indicate an intent to remain or camp indefinitely by
setting up tents, sleeping bags, tables, chairs, large coolers, cooking equipment, or other items of
that nature.

6. At no point, to my knowledge, has SDPD prohibited anyone from, or arrested
anyone for, temporarily placing items or belongings on the ground in and around Civic Center
Plaza. To the contrary, individuals have been permitted to carry and temporarily set down signs,
backpacks, and other personal belongings. I am informed and believe that officers have
informed individuals, who may or may not be affiliated with Occupy SD, that if they set items
down they could be arrested. While members of Occupy SD may be interpreting that to mean
that they cannot ever set any items down, even for a moment, in fact, what SDPD is attempting
to convey is that individuals cannot set their items down and leave them there indefinitely and
that if they set their items down and allowed them to remain, then they could be arrested. I am
informed and believe that officers have also told individuals, who may or may not be affiliated
with Occupy SD, not to set down items in such a way as to interfere with access or otherwise

create an obstruction in Civic Center Plaza.
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7. Approximately three weeks ago; SDPD reduced staffing at or near Civic Center
Plaza. Staffing levels were reduced from four to eight officers in the area to two officers per
watch who patrol a three block area in and around Civic Center Plaza on foot.

8. SDPD has enforced San Diego ‘Municipal Code (SDMC) section 54.0110 for
years, well before the Occupy movement, and enforces the ordinance elsewhere within the City
with respect to individuals having no relationship to Occupy SD. For example, SDPD has
eﬁforced SDMC § 54.0110 to address encroachment, clutter, blockage of sidewalks, and other

health and safety issues in the East Village area.
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9. SDPD’s current enforcement of SDMC § 54.0110 in Civic Center Plaza has

10 {{ nothing to do with the content of Occupy SD’s message, protests, or other free speech activities,
11{| or the fact that they are demonstrators or demonstrating. In fact, at times it is difficult to tell

12 || whether individuals in Civic Center Plaza are affiliated with Occupy SD or there for some other
13 || purpose. SDPD’s purpose for enforcing SDMC § 54.0110 has consistently been to keep Civic
14 || Center Plaza free from obétructions and clutter and prevent future encampments. As set forth in
15| more detail in my prior declaration, dated November 18, 2011 (Doc. #18-1), since October 7,

16| 2011, and over the duration of Occupy SD’s presence in Civic Center Plaza, the group has

17|| repeatedly cluttered Civic Center Plaza with items that indicated an intent to remain, including
18|| camping equipment, tents, canopies, tarps, sleeping bags, tables, chairs, food and beverage

191| stations, cooking equipment (such as propane-fired grills), refrigeration units, exercise

20|| equipment, luggage, and a “garden.” Many, if not all of these items, obstructed the use and

21|| enjoyment of Civic Center Plaza by others and/or posed a serious threat to public health and

22 || safety. At times, the obstruction, clutter, and health and safety hazards have been so severe that
23| the City of San Diego has incurred significant costs to clean, sanitize, and repair the area.

24 10.  Throughout the Occupy SD protest, beginning in October 201 1, protestors have
25|| been permitted to, and consistently have, exercised a wide range of speech activities in Civic
26| Center Plaza, such as marching, demonstrating, carrying signs and symbols, shouting and

27|| chanting, assembling, and meeting, without interference from SDPD. A significant number of
281\ /l1
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protestors are currently engaged in these activities, in and around Civic Center Plaza, as of the
date of this declaration.

11.  OnDecember 27,2011, and at my direction, Officer Eckhard made one video
recording of the clutter and obstructions at Civic Center Plaza. Ihave reviewed those videos
which depict the conditions in Civic Center Plaza that day. The recordings also show a member |
of Occupy SD approaching Officer Nigro and essentially asking Officer Nigro what Officers
Eckhard and Nigro were doing. Officer Nigro responded that they were videotaping the mess. 1
did not hear any officers on that video telling anyone that they could not set their items down.

12.  Ihave reviewed the San Diego Regional Arrest/Juvenile Contact Report (“Kenney
Arrest Report”) for Incident No. 11120016629, pertaining to the arrest of John Kenney on or
about December 10, 2011. I have also reviewed the accompanying San Diego Regional
Officer’s Report Narrative (“Armentano Officer Narrative”) prepared by Officer Armentano,
dated December 10, 2011. True and correct copies of the Kenney Arrest Report and Armentano
Officer Narrative, redacted to remove Mr. Kenney’s private information, such as his address,
date of birth, and driver’s license information, are attached hereto as Exhibit 1. The reports
provide the basis for Mr. Kenney’s arrest.

13.  Ibelieve that without the ability to enforce SDMC § 54.0110, the Occupy SD
protestors will attempt to reassemble camp in Civic Center Plaza or the adjacent grassy areas and
leave their items in Civic Center Plaza indefinitely, resuming the cycle of unsafe and unsanitary
conditions and precluding the free use and enjoyment of Civic Center Plaza by all.

I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

Executed this 25" day of January, 2012, at San Diego, California.
%J«MA /v%@-?/u.ﬁ—-
Captain Mark ¥ones
San Diego Police Department
308759 4
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b 8an Disgo Regional TS
‘ Officer’s Bepart Narrative
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Person(s) Involverd: Viollm

Buppaot {[f Named)
Kenney, John
Froperdy Tan No.(a)
L

REES:

John Kenney was awested for obstuction/ delaying a Polies offioer in the performance of bis dufies (148 () (1) PC)
and encroachument (54.0110 8DMC). Kenney was subsequently transported and booked into vounty jail,

ORIGIN:

O 12-10-2031, ot abont 0100 kouts, Officer Braca # 6533 and | were assigned to monitor the “Qoenpy San Diego”
group at the Civie Center Plazu (202 C Stweef), When we apvived at the Jocation, theare were soveral subjecty lofrexing
i the plaza, They wexe i the area, between ths offics b-uilging and the obvie theatre,

There was trash all over the ground, A cart was st the bottom of the stales with. a Taptop cordpuser on top of it,
Hpeakers were aitached to the laptop and a movie was playing, Twa onsea of bettled water aad one fve-gallon jug of
watet wete near fe cart, Brupty plzza boxes and homenade sighs cluttered the arsa, Seversl psople wexe ying on the
sidewallk and were coverad with blanksts. Thee was a largs blue tarp an the flooy, Subjects were lying on top of the
tarp. Offioer Fracs, and T walked theough the phaza sud wamed several subjects for slosping, The erowd became very
wpset and purrounded e, Several subjects wite shouting at w ind reading city oxdinance laws,

1 notified Sm..gaant Wiilang ¥ 3669 ﬂiat geversl. subjects were steeping/lying down in the plaze, Sergesnt Milaw aud
1., Mitohel # 4578 avrived at the plaza, Sergeant Milano explained that the rrp needed to be removed, JTolm Eenney
was lying on the tazp. He was covered by a sloeping bag and had n scarf over iz eyon

Kenhey had earplugs in by ears. Officer Sainte Aputhe # 6318 and I were Insttusted to got Kenuey wp. I seid, “San
. Dilego Police” and took the cover off of Kemney™s eves. T assisted in tuldng off Kenney's sleeping bag and we helped
Kenney sit up. Lt Mitohe] gpoke to Kenney and Kenney sajd he would move off the tarp bt would still sleep,
Wenney luter sald he wented to sleep “hese” referting to staying on the tarp. Kenney wag attested aod the tarp way
rermoved from the area, No one clidmed the tarp as heiug histier property. T later impounded the farp st the STED
" headquaxters building as found property, ~

‘ 1
Qtftoet Brace, filmed Kenney's axvest and the axsa where the subjects were loftexing. Officer Braca later impownded
fhe camerag mentory curd ut the SDPTY headquarters budlding, Officer Huca and T attermpted 10 make a CD copy of
the videos Lootage, but was unable too. A

While Office Sainte Agathe and T weve mvesting Kemsy, & sulbjeot was atterpting to get lose to vy, Officer Hraca
told tim to step bagk and the subject did uot mave, The male was rlowly oreeplag In, Officer Braoa uged his avn to
stop the male, The 1mals stopped und backed away,
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Code Seolion And Desarlptlon (one Treldent only) Date
148 r PC/ OBETRUGT/HERIRT PUB OFFICER 181072071

: Da};‘of Waele Timg
A

s

Location Of Incldent (Or Address) Gy
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Distelot { Reat

Person(g) Involved: Violim

Suppact {If Namad)
Kenhey, John
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BACKGROUND:

Mone.

STATEVIENES:

None,

BVIDENC:

Saé the fovestigaiive portion of Hus xeport.
N Rl

Notie,

PROPERTY DAMAGE;

None

FOLLAW-U

Dreemed necessaty by e investigator.
BECATED REPORTE:

None,
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