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6640
general public n such matters and to ensure proper enforcement,
for various reasons the burden of enforcement is not always
adequately carried by those offices and mstitutions, rendermg
some sort of private action imperative. Because the issues
involved in such litigation are often extremely conmplex and their
presentation time-consuming and costly, the availability of
representation of such public inferests by private attorneys acting
pro bono publico is limited. Only through the appearance of
“public interest” law firms finded by public and foundation
monies, argue plaintiffs and amici, has it been possible to secure
representation on any large scale. The firms in question, .~
however, are not funded to the extent necessary for the
representation of all such deserving interests, and as a result
many worthy causes of this nature are without adequate -
representation under present circumstances, One solution, so the
argument goes, within the equitable powers of the judiciary to
provide, is the award of substantial attorneys fees to those
public-interest litigants and their attorneys (whether private
attorneys acting pro bono publico or members of “public
interest” law firms) who are successfill in such cases, to the end
that support may be provided for the representation of interests of
similar character in future litigation. )

The California Supreme Court has held that the purpose of the p:ﬁvate attorney general
doctrine is to encourage suits that enforce a strong public policy and beﬂéﬁt a broad class of
people by awarding substantial attorney fees to those who sﬁccessfully brmg such suits.
Woodland Hills Residents Assn v. City Council (1979) 23 Cal.3d 917In both Serrano and
Woodland Hills, the central impetus is “to call public officials to account and to insist that
they enforce the law.” Serrano v. Unruh (1982) 32 Cal3d 621, 632. '

When a local agency fails to enforce a state law, private suits are. the “only practical
way to effectuate the policy, so attorney’s fee awards are appropriate.” 'kem River Public
Access Comm. v. City of Bakersfield (1985) 170 Cal App.3d 1203, 1226.

It is out of these cases that the Legislature enacted Code of Civil Procedure Scction
1021.5. “When other statutory criteria are satisfied, the section exp]icitly:authoﬁzes such an
award “in any action which has resulted in the enforcement of an itrportaﬁt.ﬂght affecting the
public interest.’ regardless of its source, constitutional, statutory or other'.;’__’ Woodland Hills,
supra, at 925. Fee awards under Section 1021.5 may be made to the prevailing plaintiff
whose action fulfills the Section 1021 criteria. |

Section 1021.5 states:

Citizens (versight v. Vu, e al
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Upon motion, a court may award attorneys' fees to a successfil
party against one or more opposing parties in any action which
has resulted in the enforcement of an important right affecting
the public mterest if} (a) a significant benefit, whether pecuniary
or nonpecuniary, has been conferred on the general public or a
large class of persons, (b) the necessity and financial burden of
private enforcement, or of enforcement by one public entity
against another public entity, are such as to make the award
appropriate, and (c) such fees should not in the interest of justice
be paid out of the recovery, if any. With respect to actions
mwvolving public entities, this section applies to allowances
agamst, but not in fivor of, public entities, and no claim shall be
required to be filed therefor, unless one or more successful
parties and one or more opposing parties are public entities, in
which case no claim shall be required to be filed therefor under
Part 3 (commencing with Section 900) of Division 3.6 of Title 1
of the Government Code.

A. Plaintiffs” action resulted in the enforcement of an.important right affecting
the public interest. | .

As this Court points out in the introduction to its Statement of Dééiéion: “No other
country in the world works as hard as the United States to preserve its débtion integrity, a
bedrock of'its democratic principles.” Equally important is the principle that our government is
one of, by, and for the people. Without citizen involvement and oversight of the process, our
democracy fails. Taking action against officials who cut corners, ignore requirerents, or — even
worse — cheat the system, are proper incentives for oversight and action. Even where there is 2
good fhith dispute, where the outcome is to enforce an important right on behalf of the public
interest, this criterion of awarding fees is satisfied. Press v. Lucky Stqres, Inc. (1983) 34 Cal3d
311, L

This case presented facts that some registrars are complying w1ththe full breadth of
Election Code Section 15360 and others, inclnding the San Diego Regist:jl“:ar, are not. The
6utcome of this case will require compliance with the post election audit p}rocess mandated by
Election Code Section 15360 and will lkely become the impetus for compliance throughout the

state. Plamtiffs have satisfied their burden by prevailing in this enforcement action.

B. A significant benefit was conferred on the general public or a large class of

persons.
During trial, Dr. Phillip Stark testified about the one percent tally and the future of the

Citizens Oversight v. Vu, & al
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post election audit process. He stated:

A variety of kinds of errors can be detected ranging from problems with the chain
of custody, for instance, if the electronic record doesn't mchuide some batch of
ballots that should have been mchided, or conversely, you know, if the paper can't
be found, the correspondence to some electronic results, mechanical issues,
mispicks, misfeeds, double picks, things like that, in the scanners, if 's a
scanner-based system. Sore kinds of ballot programiming errors or ballot
definition errors, for instance, if accidently when the equipment was configured
two candidate names or contests were swapped, calibration errors in the scanners,
problems with the scanners picking up paper that's not the length that's expected,
various kinds of voter errors, voters mismarking ballots or in a way that the
equipment can't pick up reliably, that can be as odd as voters marking ballots using
gel pens which have a kind of'ink that scarmers don't pick up or didn't pick up
historically. It can pick up some kinds of hacking. It can pick up.-- basically, if the
audit trail itself is reliable, if there is good -- if there has been good physical cham
of custody, it can pick up anything that would have affected the outcome. The
chance that it picks it up depends on how widespread the problem is, whether 1t's
concentrated to some subset of ballots and not limited, spread out throughout all
the ballots of the election... incluiding employee malfeasance or mlsfeasance and
general compromise to the central tabulating system. :

The significance ofthe post election audit process is made herently important due to
reliance on tabulating systems and counting devices. The benefit to the general voting public is to
ensure that every vote is counted and correctly counted. ‘ |

C. The necessity and financial burden of private enforcemer_it:is such as to make an

award of fees appropriate, because the interests of justice are served by doing so.

In determining the importance of a right vindicated m litigation, courts often assess the
“strength” or “societal importance™ of that right by its relationship to the .*;{céhiévement of
findamental legislative goals. Woodland Hills Residents Assn v. City (_,fc"mncil,. supra, 23 Cal3d
917,935, Thus, the courts broadly interpret the concept of “mportant ﬁghﬁ.” |

To make the required “realistic assessment,” the rights vindicated are viewed froma
practical perspective. Attempts to characterize the rights in their most narrow or personal light
are frequently rejected. Planned Parenthood Inc. v. Aakhus (1993) 14 Cal App.4th 162, See
also Hull v. Rossi (1993) 13 Cal App.4th 1763, 1769 where the court ruled that the appellants’
defense of ballot arguments vindicated “important rights,” even where regpondents’ challenges to
ballot arguments were “minor, inconsequential and a *piffle,”” because the fee award discourages
lawsuits mtended to chill political participation. o

Here, Plaintiffs vindicated the legislative intent by obtaining mandamus requiring the
Citizens Oversight v, Vi, et al
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Registrar to conduct the one percent manual tally by including all vote-by-mail ballots in the
manual tally process. The evidence was clear that this Registrar did not believe his office was so
required or &k that to do so would place an undue burdeﬁ on his office’s resources or put his
office in jeopardy of noncompliance with Elections Code Section 153 72:.2: (to complete the
official canvass and certify election results to the Secretary of State’s oﬂi@‘é no later than 30 days
after an election). The Court found in favor of plamtiffs that the Registra;r‘_‘lll_..‘:ls the legal obligation
to comply with Election Code Section 15360. (SOD at page 5) The Coiﬁ‘_t states “(i)t is
imperative that auditing requirements are followed completely m order to énsure the contimied
public confidence of election results. The San Diego County Registrar of Voters is obligated to
allocate its resources appropriately in order to comply with the Jaw. If Defendants arc unable to
do so, they must seek redress with the legislative or executive branches of government, not the
Court.” (Id. at page 6) Thus the third criterion for awarding fees is clearly met.
| Iv. ]
DETERMINING THE REASONABLE FEE UNDER
THE LODESTAR METHOD -

California courts have defined the “lodestar metﬁod” for detemﬁﬁhg the amount of
reasonable attorney fees in California courts. Serrano v. Priest , supra, 20 Cal3d 25, Under
Serrano, a “lodestar” figure must be calculated by multiplying the number of hours spent by a
reasonable hourly compensation. Id. at 48 After making this calculation, the court may consider
other factors that may augment or diminish the “lodestar” amount. /d. Other factors listed by the
court as pertinent inchide the novelty and difficulty of the questions involved and the skill
displayed in presenting them, the extent to which the litigation precluded bther employment of the
attorney, the contingent nature of the award, the fact that the award agahjét the state would
eventually fall against tax payers, the public or charitable fimding of the attdmeys, that money
would accrue not to the individual attorneys but to their organizations, aﬁdfthat the court viewed
the two law firms involved as having shared equally in the success of the litigation. Id.

Once the court has calculated the “lodestar” figure, it may consider other relevant factors

that could increase or decrease that figure. Press v. Lucky Stores Inc., supra, 34 Cal.3d311;

Citizens Oversight v. Vu, et al
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Serrano v. Unruh, supra, 32 Cal.3d 621; Serrano v. Priest , supra, 20 Cal.3d 25. That number is
referred to as the “multiplier”, /d. There are objective standards governing factors for the court
to consider when determining the multiplier. Factors justifying increase of'the “lodestar” figure
inchide the novelty and complexity of the litigation and the skill displayed iﬁpresenting the case,
the results obtained in the case, the contingent risk factor taken by the attorney, preclusion of
other employment, the overall desirability for attorneys to take on public interest cases, and delay
m payment. Serrano v. Priest, supra, 20 Cal3d 25, 49; State v. Meyer (1985) 174 Cal App.3d
1061. The goal of using the “lodestar” adjustment is to arrive at a reasonable attorney fee that
considers all the factors that go into that determination. California courts have recognized risk as
a valid, indeed required, consideration in setting a reasonable fee after determination of the
“ldestar.” Flannery v. CHP (1998) 61 Cal App.4th 629 . )

Here the “lodestar” for 250 hours of attorney time at the rate of $395 per hour is $98,750.
The matter was presented on an expedited schedule and the attorney reﬁfesenting Plamntiffs had to
“clear the deck™ so that he and his firm could devote full time toward the expedited discovery,
deposition schedule, and trial schedule imposed by this case. The case presented important public
interest issues and enforced the law defining how our elections are to be administered and audited.
The issues in this case are not only important to one election; the decision'the court has rendered
will have lasting impact throughout the state. As the result of this case, the Legislature is now
meeting with experts like Philip Stark to begin a process of further upgradmg the audit process to
the Risk Limiting Audit Program regarding which Dr. Stark testified in thlS trial. A transcript of
Dr. Stark’s testimony is now circulating among members of the California Senate for legislative
consideration of further amendments to and refinement of Elections Code_:,;Section 15360.
(Declaration of Alan L. Geraci, at paragraph 15) |

Given the contingent risk taken, the novelty of the case, the public importance it presents
and the efficiency and skill which an experienced attorney brought to the case, a multiplier of 1.5
is requested. '
i
/

Citizens Oversight v. Vu, e al
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V.
CONCLUSION
Based upon the foregoing, attorey fees pursuant to California Code of Civil Procedure
Section 1021.5 are requested. A “lodestar” of $98,750 for 250 hours of attorney time at the
reasonable rate of $395 per hour is warranted. The basis for a multiplier of 1.5 because of the
contingent risk taken, the novelty of the case, the public importance it presents and the efficiency
and skill with which the case was presented has been established. An award of $148,125 i hereby

requested.

Respectfully Submitted,

Alen . Goracs

Alan L. Geraci, Esq. of CARE Law
Group PC, Attorney for Plaintiffs
Citizens Oversight Inc. and Raymond Lutz

Dated: January 31, 2017 By:

Citizens Oversight v. Vu, et al
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Alan L. Geraci, Esq. SBN108324

CARE Law Group PC
817 W. San Marcos Blvd.
San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile
alan@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA

3666

ELECTRONICALLY FILED
Buperior Court of Califomia,
Courty of San Diega

01312017 at 01:55:00 Pid
Clerk of the Buperior Court
By Cody Mewlan,Deputy Glerk

COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware ) CASENO: 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, )
an individual, ‘ ) DECLARATION OF ALAN L. GERACI IN
) SUPPORT OF PLAINTIFFS’ MOTION FOR
Plamtifts, g ATTORNEY FEES ‘
V8. ) Hon. Joel R, Wohlfeil, Judge
)
MICHAEL VU, San Diego Registrar of ) Complaint filed: . June 16, 2016
Voters; HELEN N. ROBBINS-MEYER, ) '
San Diego County Chief Administrative ) Trial Date: October 4-6, 11, 2016
Officer; COUNTY OF SAN DIEGO, a )
public entity; DOES 1-10, } Motion Date: March 3, 2017
Time: - 900 am.
Defendants. Department: o C-73
)
)
I, Alan L. Geraci, declare as follows:
1. I am an attorney at law licensed in the State of California in good.standing to practice

before all state and federal courts. I am also the principal of CARE Law Group PC the

attorney of record for Plaintiffs Raymond Lutz and. Citizens Oversight Inc. in this case.

2, I have personal knowledge of the matters stated herein unless stated under information

and belicf in which I believe said matter to be true and correct.

3. Plaintiffs brought action against the San Diego County Registrar of Voters (“Registrar”)

after the Registrar refused to follow the post election audit requirement stated in

California Elections Code Section 15360. This motion follows the entry of judgment in

Citizens Oversight v. Vu, et al
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this matter dated January 10, 2017. Plaintiffs prevailed in litigation to obtain declaratory
and mandammus remedies and now seek to be reimbursed attorneffees pursuant to
California Code of Civil Procedure Section 1021.5.

4, Plaintiff Raymond Lutz filed this action for Declaratory Relief on June 16, 2016 shortly
after the June 7, 2016, Presidential Primary Election, when the Registrar declined to
follow the audit process as it is set forth and mandated under California law. California
Elections Code Section 15360 requires each county registrar of voters to conduct a 1%
manual tally of ballots cast at the precinct voting locations and vote-by-mail ballots during
the post-election canvass prior to certification of the election. On June 23, 2016,
Plaintiffs' counsel appeared and filed a First Amended Complﬁint adding Citizens
Overéigbt, Inc. (a public interest organization focusing on elecﬁoﬁ=h1teg1ity, among other
issues) as a Plaintiff in this case, and adding a cause of action for injunctive relief

5. The Court ordered an expedited hearing on the request for a preliminary mjunction
recognizing that the San Diego Registrar would certify the results on or before July 7,
2016. OnlJuly 6, 2016, the parties presented a case for preliminary injunctive relief and
submitted the matter to the Court.

6. In its Minute Order entered on July 25, 2016, the Court issued a ruling on Plaintiffs'
Motion for Preliminary Injunction. The Court took judicial notice that the Secretary of
State had already certified the election results for the State of California by July 15, 2016,
rendering an injunction moot. The Court further provided glﬂdanp;e by stating that it "is
cognizant of the importance and exigent circumstances in this acti?n, thereby necessitating
an expedited ruling in this matter." (Minute Order, July 25, 2016, page 1_) The Couts
ﬁndmg, later to become part of the Statement of Decision rendergd by the Court, found
that "Plaintiffs provide evidence that Defendants are not complying with the elections code
by failing to include all ballots cast in 1 percent of the precincts chosen at random.
Specifically, Plaintiffs demonstrate Defendants are in violation of the statue by 1) not
including any provisional ballots in the manual tally, and 2) by not including all vote by
mail ballots." (/d. at page 2) The Court concluded that "in reviewjng the legislative ntent

Citizens Oversight v. Vu, et al
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and explicit text of section 15360, there is a reasonable probability Plaintiffs will prevail
Section 15360 requires election officials to include Vote—by—Maii ballots cast and
provisional ballots when conducting the one percent manual tally.” (/d.) -

Plaintiffs filed (with the stipulation of the defendants) a Second Amended Complaint on
August 8, 2016. The Second Amended Complaint added a cause of action for Mandarmus
and is the operative pleading for the case. The Court scheduled an expedited trial for the
matter so that the matter could be submitted and decided before ‘the November 2016
General Election. A non-jury trial of this matter occurred over four court days between
October 4 to October 11, 2016. The Court issued a Statement of Decision on December
19,2 016, and a judgment was entered on January 10, 2017. ‘

I graduated from California Western School of Law in 1982 and was admitted to the
California State Bar Association in 1983. 1 was employed as the Deputy City Attorney
from 1983-1988 with the City of San Diego, City Attorney’s Office as the Head Trial and
Appellate Deputy. In 1988, I began a career in private practice first with the firm of
Shifflet, Sharp and Walters as an Associate Attorney. From 1994 to the present, [ have
worked in private practice participating in various partnerships. Currently, I am
shareholder and principal of CARE Law Group PC whose practice includes public interest
law and issues.

CARE Law Group PC is comprised of me as the shareholder and principal attorney. On
matters such as this one, I contract paralegal assistance to assist with preparation and
general administration for trial preparation. In this case, I also utjﬁzcd a contract research
attorney to assist with some research and legislative intent analysis. Theée hours are all
accounted for in my bifling summary. _

This case presented an enforcement issue of post-election audits: by the Registrar of
Voters. CARE was retained on or about June 21, 2016, shortly after the June 7, 2016,
Primary Election in the State of California. Afier spending some ttme investigating the

law and history of post clection audits, I believed that my clients basic assertion that all
ballots be included i the post election audit under Election Code Sectioln 15360 was

Citizens Oversight v. Vu, ot al

CASENO; 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geraci re:

Plaiptift” Motion fr Attomey Fees -3-




~1 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1669
entirely correct, The legislative history supported that conclusion as well I investigated
the practice of post election audits in a number of counties in the state. I discovered that
there was a wide range of practices among the election oﬂiciais on.this subject. Some,
like Mr. Vu in San Diego, only included the mail ballots through the close of polls on
election day and excluded the remaming mail balloté and all veriﬁéél provisional ballots in
the audit. Other counties, such as Alameda and San Francisco c_éunties conducted their
audits after all mail ballots and verified provisional ballots were céunted. This discrepancy
in practice caused me concern about the integrity of the electoral processes where
electronic voting or counting devices were used to tally resulis.

11.  During my research and mvestigation, I came across Dr. Phillip Stark, a mathematics
professor at University of California at Berkeley. He was rich iai.resources and
formation including the history of the subject statute at issue her'e.': His information and
guidance saved my considerable time and effort in the preparatioﬁ of this matter for trial T
am thankfill to him for his public service and willingness to assist mc as a consultant and
ultimately as an expert witness without any fee for his time. '

12.  This matter was tried over a four court days in October 2016. Post trial matters and

hearing continued into mid-December 2016 with the Court issuing a Statement of
Decision on December 19, 2016. A Judgment was entered on Jarnwary 10, 2017, with
Notice of Judgment being served on the County of San Diego on January 20, 2017.
13. My fee arrangement with my clients was contingent. My firm risked getting no fee at all
The only opportunity to receive a fee is through fee shifting impact of CCP 1021.5.
4. The services rendered and the amounts billed are summarized as. follows:
a. client communications, case ivestigation and FEVIEW. ..........coppvreerererananenes 13.5 hours
b. preparation of pleadings: .
i First Amended Complaint: (6/23/2016)........cco.veneee. e 3.0 bours
i. Second Amended Complaint (7/15/2016) e e 5.9 hours
iit. Case Management, preliminary hearings and ex parte appearances
(6/30/3016, 7/6/2016, 8/11/2016)......... esernentrees et es 22.4 hours

Citizens Oversight v. Vi, et al
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iv. Meetings with clients and consutants ...........c.veeienns ..................... 9.6 hours
v. Settlement Correspondence (9/ 14/2016)................... .......................... 1.2 hours
c. discovery A
i Review and response to written discovery requests....; ......................... 5.5 hours
i. Prepare and review response to Plaintiff's written discovery requests. 6.5 hours
il. Preparation for Depositions.........c.eveeimimiarimmseameieon . 24.2 hours
ii. Depositions (Vu, Lutz, Elshiekh, Wallis, Rodewald)...;..........; ......... 25.5 hours
d. trial .
i Preparation, Meetings, TRC .......ccocveemveeccrennneennnnes ....................... 15.9 hours
i THALBEE ..o S, 8 hours
i, Conduct Trial ..o et 34 hours
iv. Telephone Conference for County with Dr. Stark.........ccovvvvvveniinnn 2.3 hours
v. Coordinate resubmission of Legislative Intent Exhibit 59 .................. 12 hours
Vi, CIOSING BT . .vvverreeecrvcasisanessnnrsssnnsesssneesssssesreeens S I 17.3 hours
vii. Review and Objections to SOTID ........coeverviennnnans cererrer s 13.5 hours
viil. Status Conferences (12/1/2016, 12/16/2016) ....... ........... oo 6.5 hours
ix. Stipulation on amendments to SOID ................ wsrdasessersrarsnees 3 hours
x.  SOD, Judgment, Notice of Entry, Memo of Costs.'.:.: ......................... 9.5 hours
e. motion for fees CCP 10215 vt ......................... 11.5 hours
TOTAL .ot e ................................................ 250.8
hours

14. My regular billing rate for litigation services is $395 per hour. In order to accommodate
this expedited matter, I had to clear the decks, not take on new matters and reschedule
pending matters until after the trial for this matter was completed.

15.  The case presented important public interest enforcement of how our elections are
administered and audited. The issues in this case are not only important to one election,
the decision the court has made will have lasting impact throughout the state. As the
result of this case, the Legislature is now meeting with experts ]ikePthp Stark to begin a

Citizents Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geraci re:

Plaintife’, Motion ©r Attomey Fees -5-




L ¥ D - V& B

o oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

067
process of further upgrading the audit process to the Risk Limiting Audit Progragnfif-] I
which Dr. Stark testified in this trial. A transcript for that testimony is now circulating
among the State Senate for consideration of further amending Elections Code Section
15360. |
I declare under penalty of perjury that the foregoing is true and correct.
Ao (. ﬁzma/

Dated: January 31, 2017 :
Alan L. Geracy, Esq.
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gm qu%m? é:anh%?eNEGOMER*f : County Ccrunsel o gﬁ%?ﬂ%ﬁﬂgg}%}g}hg?
By TIMOTILY M. BARRY, Chie Deputy (State Bar No, 89019) Ty ) an TR

S”FEPHANIE KARNAVAS, Seniot m‘é?;iy (State Bar No. 255396y~ 92/01/2017 2t 01:30:00 Pid

1600 Pacilic Highway, - Roam 335 _ Clerk of the Superior Court

San r}m o, CA 9210 ‘2469 By Cody Mewlan, Deputy Clerk

I‘elephnne* {61 9’,‘: 531-6250

E-mail: timathy. barry(@sdcounty.ca.gov

Exempt From Filing Fees (Gov™t ﬂade§' 6163)

Atlorneys for Defendanls/Respondents:

[N THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF S‘AN' BIEGO
CENTRRL HIVISION

CITIZENS *DVERSIGHT INC.,, aDﬁlawarb ) Na, 37 "‘—'ﬂ]ﬁi-l}[l[i?ﬂzﬁ CL—MC—CTL
nea-profil corporation; RA’YMQND LUTZ,. Action Filed: une: 16, 2@16

an individval,
'NﬁTICE OF MEITIQN &NB MﬂT!DN
Plaintifts, TO TAX C{}%TS

V. ,
IMAGED FILE

Hrg. Date: March 3,72017
_Tlmﬁ; 9 00 &.m.

(‘:jJ Hcm I 0&] “Wohlfgil

Diego County Chicf Administrative Officer,
11:0]:3 -14,
‘Delendanis, .

TO: PLAINTIFFS/PETITIONERS AND THEIR ATTORNEY OF RECORD:

YOU ARE HEREBY NOTIFIED THAT on March 31,:"20"1’ 7 at 3:00 a.m,, or as soon
thereafier as the matter wminy be. heard in ’Eﬁepar!mem 3, ol the abav&-rﬁferencﬁd Court, located
al-330 West -\Bﬁp\adwgg, San. Q_l,cgp,; C-ﬂ_liﬁ}mla,--dﬂ ﬁ_nﬁan.psﬁrﬁﬁppndgﬁts Mif:_haf:l. "i*' 0, named_ i

his capaeily as (he Registvar of Voters for the Cuunt}fﬁf&‘, an Diego, and the County of San

Diego will move for the éourt for an order taxing the coslsof this action under Rule 3.1700 of

the California Rutes of Court as follows:
By siriking ar reducing from plainiffy’ memorandum of costs filed herein the following

Items:

NOTICE OF MOTION AND MOTION TG TAX COSTS
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1. Item 1 “Filing and motion fees” $606.85
2. Item 4 “Deposition costs™: o 420.50
3. Item 8 “Witness fees™: 607.60
4, Item 11 “Moedels, blowups, and photocopies of exhibits™: 334,25

This motion will be based on this notice of motion, the memorandum served and filed
herewith, on the records and file herein, and on such evidence as may be presented at the

hearing on this motion.

DATED: February 1, 2017 ' THOMAS E. MONTGOMERY, County Counsel

\m;&‘w\%m

TIMOTHY M.B Y Chzef Deputy
Attorneys for Defendants/Respondents

—— 2 ____
NOTICE OF MOTION AND MOTION TO TAX COSTS




——

R I - W S N B - U < 8

R T TN C I I T R
"-J,Q\m_c»&»whl-w@@

w
d

Exempt From Fifing

N R - T 7V O PUR

| Dieg D’CB& g Chief Admmfstratwe ﬁ)‘ff‘ eer.
: SAN DIEG
| DOES 1-190,

=
va

96T

| THOMAS E. MONTGOMERY, County Counsel. : Fperor Count of Calforeia
County of San Dicge County of an Diego
By TIMOTHY M, BARRY, Chief Deputy (Stats Bar No, $9019) © 020012017 =t D1:58:00 Phd
. PHAN]E KﬂRNAVA.S Senior Dﬁputv (gtﬂfﬁ Bar Nao, 23539’6} Clerk of the Superior Court
1600 Pacific Highway, Rcmm 355 By Cody Mewlan,Deputy Clerk

San Digge, CA 92}Ill~2469

Telephane: (619) 5316259

E-mail:. tmothv.barry@dsdcounty.ca.pov
ees (Gov't Code § 6105}

- Attorneys lor I}efentiamsfggsﬁmdanm

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND ;mn:mm COUNTY msm DIEGO

| CITIZENS OVERSIGHT. ,IN& aDclawarc ) Na, 3?—2&36‘13[}&‘?{}2?3—(‘31.. MC-CTL
| non: profit corporation; RAY? i _
| an mdwuiuai

LUTZ, } - Action Filed: June 16, 2016

'MEMORANDUM OF POINTS AND
~ Plaintifls; AUTHORITIES IN SUPPORT OF:
‘M‘DTIﬁN TO TAX C(?STS
v,
MICHAEL YU San Diego Registear of IMAGED 'FIL:E-

Volers, HELEN N, ROBBINS-MEYER, Sait L o
Hrg, Date:. March 3; 2017

Time: 9:00 a.m. '
- Deplas 3

COUNTY, a puhlm entity; =
TICT Hou, Joel Wohlfeil

Tefendants.

r m'rmnmmw

| $4,618.29. But bel‘-:arﬁ this court. may make such an award, p mniﬂ'fs must Erst Estabhsh that they
were the prevaﬂmg party ﬁm: purpﬁﬂas ofthe undt:rlym g I ltlga:tmn Qelﬁn&ams cantenﬁ that.
2 f_ plainlifts were el the prevmimg paﬂy bui that avén ilf detennmed 15 l:re the: pravmlmg ;nrtv, itis

| within the court’s discretion to deny plaimifls recovery of thc}w_ :‘;@sts.-. In.addl.tfl.on,.cvm ;f’

plaintifls establish-that they ate the prevaiiin_ggip_arty in the ondertying ﬁﬁgﬂﬁﬁﬂﬂnd the court
determines that plaintifls are éntitled 1o eosts, the Memorandum of Costs filed by plaimtiffs with

i

MEMORANDUM GF POINTS AND AUTHORITIES IN SUP PORT OF MOTION TO TAX COSTS
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the court on January 23; 2017, contains numerous items that are not recoverable under
California Code of Civil Procedure (“CCP”) Section 1033.5 and must be disallowed.
I. ARGUMENT
A.  Whether to Award.Plaintiffs’ Costs is Witllin the Discretion of the Court.

CCP Section 1032(a)(4) provides in relevant part as follows:
When any party recovers other than monetary relief and in situations other
than as specified, the ‘prevailing party’ shall be as determined by the court, and
- under those cwcumstances, the court, m its dlscretlon may allow costs or not . _
Thrs rule applres to an action for declaratory relref Texas Commerce Bank v. Garamendi
(1994) 28 Cal.App. 4th 1234 1248-1249.
In this case, plamhffs alleged two claxms for relief. One claim for declaratory relief
pursuant to CCP § 1060 and the other for the 1ssuance of a wrlt of mandate pursuant to CCP
§ 1085 Spesiﬁcally, plamt;ffs asserted that the Reglstrar of Voters (“Registrar™) was requn'ecl

to mclude all Vote-by- Mail (“VBM”) ancl all prowsronal ballots in the random draw for

. purposes of conductmg the 1% manual tally requzred by Electlons Code Section 15360

In addmon to seeklng mjunctwc rellef plamtn ffs also requested the court to issue an order_ ’

requmng the Regzstrar to:

“produce data files corresponding to the ‘report of the votes cast’ for batches in the VBM

| manual tally”;

“document thelr procedures regardmg VBM ballots in the one percent manual tally”
which procedurg_s __1__‘n_ust conf_(f;@r_zrl_-to the conditions dictat_od b_y plaintiffs;and - =

restart the nlahual tally “l’or all VBM and provisional:ballots, including a new random
selection after the results have been f' xed”.

(Second Amended Complamt (“SAC”), p. 10,1, 28 = p. 11, l 17.)

While the court accepted plaintiffs’ interpretation that Section 15360 requires the
Registrar to include all VBM ballots in the random selection process for purposes of completmg
the 1% manual tally (Statement of Decrston (“SOD™), p. 34, 11. 5-8), it expressly rejected
plaintiffs’ argument that Section 15360 requires provisional ballots to be included in the manual

/11

__2 _
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO TAX COSTS
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tally. (SOD, p. 34, 11. 9-11.) In addition, the court denied plaintiffs’ request for injunctive relief
as well as all other relief requested, as set forth above. |
Given these circumstances, defendants assert that they, not plaintiffs, are the prevailing

party for purposes of CCP § !032 and that defendants are equaily, if not more, entitled to

‘recover their ct)sts from plamtlffs

B. Burden of Proof is on Plamtlffs to Show that the Alleged Costs are Proper,

The burden of proof for challenging costs bills was established in Ladas v. Calif State
Auto. Assn. (1993) 19 Cal.App.4th 761, 774. “If the items appearing in a cost bill appear to be
proper charges, the burden is on the party seeking to tax costs to show that they were not
reasonable or necessary. On the other hand, if the items are properly objected to, they are put in
issue and the burden of proof'is on the party claiming them as costs.” This motion to strike or

tax costs constitutes a proper objection. See, Nelson v. Anderson (1999) 72 Cal.App.4th 111,

~131. Therefore, the burden is on plaintiffs to show that the objected to costs are proper.

C. Some Costs Claimed for Filing and Motion Fees Paid to One Legal do
not Qualify as “Filing and Motion Fees.”

Plaintiffs claim $891 65 for fi lmg and motlon fees. Of that amount $606.65 was pald to

One Legal Such amounts dn not quallfy as ﬁimg and motion fees and must be dlsallowed

1 Costs for service of process may only be recovered if service is made by a public officer, a

registered process server, or through other limited means, CCP § 1033.5(a)(4). In addition,
costs for electronic filing and service through an electronic filing service provider are only
recoverable if ordered by the court. CCP § 1033 5(a)(14).

D. Some Costs Clalmed for De "osxtlon Costs do not uahf as

“Deposition Costs”.

Plaintiffs clalm$2,31976 for.:defios.iti:'é;ﬁ éosts. Of that amount $420.50 was paid to the
court reporter for a transcript of the trial testimony of Philip Stark. Transcripts of proceedings
not ordered by the court are not reimbursable, CCP § 1033.5(b)(5). Such amount does not
qualify as deposition costs and must be di_éall_c)wed.

11

. ' 3 _
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Plaintiffs claim $607.60 for costs incurred to reimburse Philip Stark for his travel

E. All Witness Fees Claimed do not Qualify as “Witness Fees”.

expenses from Berkeley, California to San Diego and back. Fees of experts not ordered by the
court are not reimbursable. CCP Section 1033.5(b)(1). Similarly, travel expenses incurred by
an expert witness not ordered by the court do not qualify as witness fees and must be disallowed
in their entirety.

F. Some Costs Claimed for Models, Blowups, and Photocopies of Exhibits
do not Qu llfv for Relmbursement

Plamt:ffs clatm $574. 27 for models blowups, and photocoples of exhibits. First, the

attachments submitted in support of plaintiffs’ claim for recovery under Item 12 do not identify

what the costs were and do not add up to the amount claimed by plaintiffs. Second, of the

amount clatmed onty $240. 02 incurred for trial notebooks may be awarded. $254.50 appears to
be for coptes of documents &om the Secretary of State’s office, and the basis of the claim for

$22.50 is not 1dent1f ed Postage telephone and photocopying charges are not recoverable.

_'CCP § 1033 5((b)(3) P!amttffs claim of § 574.27 1 in Item 11 should be reduced to $240 02 and

the rematmng claim for $ 334 25 should be dlsallowed
IIL CONCLUSION

For the above-mentioned reasons, defendants respectfully request the court to disallow

| the costs claimed due by plaintiffs in their entirety. In the alternative defendants request that the
| courtd disallow the dtscreet 1tems clalmed by plamtxffs for the reasons detailed above.

:DATED February 1,2017 * THOMAS E. MONTGOMERY, County Counsel

y: .::__:.::' D
TIMOTHY M. BARI 'Y Chief Deputy
Attorneys for Defendants/Respondents

. 4_ _
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO TAX COSTS




6778

ATTORNEY DR PARTY WITHOUT ATYORNEY iName. state bar number, and acdrogs): FOR COURT USE ONLY

THOMAS E. MONTGOMERY, County Counsel
—By TIMOTHY M. BARRY, Chief Deputy (SBN 89019)
Office of County Counsel
1600 Pacific Highway, Room 355
San Diego, California 9210)

veLepHoNE NG, 619.531.4860 raxho:  619.531.6005
ATTORNEY FOR (Nama._Defendants
INSERY NAME OF COURT. JUDICIAL DISTRECT, AND BRANCH COURT. IF ANY-
Superior Court of the State of California - Central Division
330 W. Broadway
San Diego. California 92101

PLAINTIFF.  CITIZENS OVERSIGHT, Ine., et al.

MC-010

DEFENDANT; MICHAEL VU, San Diego Registrar of Voters, et al.

MEMORANDUM OF COSTS (SUMMARY) ?;-Ezngfiﬁoozozn@nmocm
The following costs are requested: _ TOTALS
1. Filing and motion fBes . ... .. . i e e o e 1.8 I 435.00 I
Y - S 2.8
3o duryfoad and 0dging . ... e e e A 3.8 L j
4. Depositioncosts .. ... ... ... e e ............. 4.8 J3,094.60
B, BeIVICe Of PrOCBEE . .. . . it i e e e e 5.8
B, AHBCHMENE BXPENEES . . . ..ttt it ie ettt et s e et et et e e " 6.3
7. Burety bONg PremIUmIS . .. . . e e e e .......... 7.8
8. Withessfees .................. e e 8.5
8. Court-ordered Banseripts . ...t i e DU 8.5
10. Attorney fees (enter here if contractual or statulory fees are fixed without necessity of a court
determination; otherwise a noliced motionisrequiredy . ................ovoo... Ceraereiaiae 10. %
11. Models, blowups, and photocoples of exhiblils ... ... ... .. .. ittt e 1.5 |__250.80
12. Court reporter fees as established by statute ... ... ... ... i 12,8 (_4.025.00
L L 13.§
TOTALCOSTS ........... e e e e e e $ _1.805.40

| am the atloeney, agent, or party who claims these costs, To the best of my knowledge and belief this memarandum of costs is correst
and these costs were necessarlly Ingurred in this case,

Date: Februaryl, 2017 . P f
TIMOTHY M. BARRY, ChiefDeputy . . | | | . > AL PAS ",
(TYPE OR PRINT NAME) k3 (sacum@
{Proof of sarvice on reverse)
Fo Aot O e MEMORANDUN OF COSTS (SUMMARY)  _ L& o e

MG-C10 {(Rav July'1. 1999] EE'). ﬁus




SHORT TITLE: CITIZENS OVERSIGHT v. MICHAEL VU, et al. CASE HUMBER 9679
o 37-2016-00020273-CL-MC-CTL

PROOFOF [ x MAILING ! PERSONAL DELIVERY

1. Althe time of mailing or personal delivery, | was at least 18 years of age and not a party to this Jegat action,

2. My residence or business address is (specify): 1600 Pacific Highway, Room 355,
San Diego, California 92101

3. imailed or personaily delivered a copy of the Memorandum of Costs {(Summary) as follows {complete either a or b):
a | % | Mall | am aresident of or employed in the county where the mailing occurred, -
(131 enctosed & copy in an envelope AND

{z} { .. deposited the sealed envelope with the United Stales Postal Service with the postage fully prepaid,

{b) | X | placed the envelope for collection and mailing on the date and at the place shown in items below following
our ordinary business practices. | am readily familiar with this business' practice for collecling and progessing
correspondence for maifing. On the same day that correspondence is placed for collection and madling, H is
deposited in the ordinary course of business with the United States Postal Service in a sealed envelope with
posiage fully prepaid,

{2) The envalope was addressed and mailed as follows:
(a) Name of person served: Alan L. Geract, Esq.
{by Address on envelope: CARE Law Group PC
817 W. San Marcos Blvd.

San Marcos, CA 92078

{¢} Date of mailing:
{d) Place of mailing {city and state):

b. || Persanal delivery. | personally delivered a copy as follows:
{1) Mame of person served:
{2} Addrass where delivered:

(3} Date delivered:
{4} Time delivered:

} declare under penally of periury under the laws of the Siate of California that the foregeing is frue and correct.

Date: February 1, 2017

_Odette Ortega

{TYPE R PRINT NAME}

PAL-04G [Rev. July 3, 1895 MEMORANDUM OF COSTS (SUMMARY) Page o
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Fillk}
sHorT TITLE: CITIZENS OVERSIGHT v MICHAEL VU, et al. CASE NUMBER: U

372N A DNOTRYTR

MEMORANDUM OF COSTS (WORKSHEET)

1. Filing and motion fees

[ BV Call oy ]

Paper filed Eilling fee
a. Objection to Plaintiff's Motion for Prelimi $ ...435.00
Injunction, filed June 30, 2016
b. 3
c $
d. 3
. $
f. $
g. L. Information about additional filing and motion fees is contalned in Attachment 1g.
TOTAL 1. i85 43500
2. Jury feas Date Fee & mileage
a % '
b. $
€. $
d. $
e. [} Information about additional jury fees is contained in Attachment 2e,
TOTAL 2.1%
3. Jurorfood: § and lodging: § TOTAL 3 3
4. Daposition costs
Name of Video-
deponent Taking Transeribing Travel taping als
a. Raymond Luz $ 2.495.83 $ $ $ $2493583
b. Julie Rodewald $ 59877 § $ $ $ 39877
c. $ $ 3 $ $
d. $ 3 $ 5 5
e. | ! Information about additional deposition cosis Is contained in Attachment de.
TOTAL 4. 1§ 3.094.60
Page | of 3

(Continugd on reverse)

Form Approved for Optional Use
Jugicial Council of California
MC-D14 {Rav. July 1, 1999)

Optional Forn

MEMORANDUM OF COSTS (WORKSHEET) Sﬂﬁlef% < Codo “;*;ggmg
Y I




sHORT TiTLE:  CITIZENS OVERSIGHT v MICHAEL VU, et al. CASE NUMBER
37-2016-00020273-CL-MC-CT 068

o

5. Bervice of process

Name of person Public Registered Other
—eT0d officer, pocess | Publication {spegifyl
a. ] $ § . $
b, 5 $ $ 5
€. $ 8 5 §
d. .1 information about additional costs for seivice of process is contained in Attachment 5d.
TOTAL & |8
6. Attachment expenses (Specilv) . L e ......... 6l
7. Surety bond premiums (itemize bonds and amounts). L N A

8. a. Ordinary witness foes

MName of wilness Daily fea Mileage Total
{1} days ai $/day miles at gimile ... . &
(2} daysat _____ Siday milesat ... ¢G/mile ... §
{3 daysat _ ... Siday : miles at ¢imile .... §
{4} daysat _  $/day miles af _ ¢imile ... $
{5) days at $/day . miles at dimile ... §
{8} 7™ information about addilional ordinary witness fees is contained in Attachment Ba(B).
SUBTOTAL aa.‘ ¥
{Continued on next page) ‘ , Page 2 of 3

MC-011 (Rev July 1. 1999 MEMORANDUR OF COSTS (WORKSHEET)




sHORT TITLE:  CITIZENS OVERSIGHT v MICHAEL VU, et al. GASE NUMBER PP
37-2016-00020273-CL-MC-CT (687

MEMORANDUM OF COSTS (WORKSHEET) (Continued)

8. b, Expert fees {per Code of Civil Procedure secton 998)

Name of witness Eee
(1) hours at § hr..... §.
) hours at $ hr. ... $
3 hours at $ .. .., $
@) hoursat$ . . Mhr..... $:H

(5) "} Information about additional expert witness fees is contained in Attachment 8b(5).

SUBTOTAL 8b.[$

c. Court-orderad oxpert fees

Name of wilness Eee
(1) hours at $ ... S
(2} ' hours at § far. . ... 3

3 © Y Information sbowt additional court-orderad expart wilness fees is contalned in Attachment 8c(3).

SUBTOTAL 8c.{§

TOTAL (Ba, 8b, & 8c) 8. |$

9. Courtordered transcripts (Specify): ... .. ... ... ... e 9. 1%
10. Attorney fees {enler here if contractual or statulory fees are fixed without necessity of a court
determination; otherwise a noliced molion igrequired). . . . .. . . .. .. .. . . ... e 10. 1%
1%,  Models, blowups, and photocopies of exhibits {specify): | Exhibit copies . . ... .. o 11. 18  250.80

12.  Court reporter fees {as establishad by statule)
a. {Name of reporierj: Christina P. Loiher Fees: $  225.00

b. (Name of reporter): Peterson Reporting Fees: § 3,800.00

¢. |1 Information aboui additional court reporter fees is contained in Attachment 12c.
TOTAL 12. |8 4,025.00

18 [ OMr (SPOCHYY . e 13, {8
TOTAL COSTS | e e fse e s .. $ _7.8054
{Addifianal information may be supplied on the reverse) _ Page 3 of 3

MC-011 [Rav. July 1. 1989) MEMORANDUM OF COSTS (WORKSHEET)
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THOMAS E. MONTGOMERY, County Counsel '
Countgx/{of San Dle% ) ELECTROMICALLY FILED
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019)  Superior Court of Califernia,
STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 County of San Ciego

1600 Pacific Highway, Room 33535 02/03/2017 at 10:08:00 A
San Diego, CA 92101-2469 Clerk of the Superior Gourt
Telephone: (619) 531-6259 By Sharon Gehta, Deputy Clerk:

E-mail: timothy.barryv@sdcounty.ca.gov
Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants/Appellants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA -
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION
CITIZENS OVERSIGHT, INC., a Delaware g No. 37-2016-00020273 -CL-MC-CTL

non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016
an individual,

NOTICE OF APPEAL

Plaintiffs,

V. IMAGED FILE
MICHAEL VU, San Diego Registrar of Trial Date: 10/3/2016
Voters, HELEN N. ROBBINS-MEYER, San Time: 9:00 a.m.

Diego County Chief Administrative Officer, Dept.: 73

SAN DIEGO COUNTY, a public entity; ICJ: Hon Joel Wohlfell

DOES 1-10,

Defendants.

g S N A S

Defendants Michael Vu, San Diego Registrar of Voters, and the County of San Diego
appeal to the Court of Appeal of the State of California, Fourth Appellate District, from the
unfavorable portions of the Judgment entered on January 10, 2017, in Department 73 of the
above-entitled court. Notice of Entry of Judgment was served by Plaintiffs on January 20, 2017.
DATED: Februéry 3,2017 THOMAS E. MONTGOMERY, County Counsel

By: /s/Timothy M. Barry

TIMOTHY M. BARRY, Chief Deputy
Attorneys for Defendants/Appellants

NOTICE OF APPEAL
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Citizens Oversight, Inc., et al, v. Michael Vu, et al;
San Diego Superior Court Case No, 37-2016-00020273-CL-MC-CTL FEB 08 2017

Clerk of the Supetior Court
DECLARATION OF SERVICE By: S Ochoa

1, the unders:gned declare under penalty of perjury that [ am over the age of eighteen
years and not a party to the case; I am employed in the County of San Diego, California. My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101,

On February 3, 2017, I served the following documents:

1. NOTICE OF APPEAL
In the following manner:

Xl (BY E-mail) [ cause to be transmitted a copy of the foregoing document(s) this date
via Onelegal System, which electronically notifies all counsel as follows:

Alan L. Geraci, Esq.

CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078

Ph: (619) 231-3131 Fax: (760) 650-3484

alan@carelaw.net

Executed on February 3, 2017, at San Diego, California.

BY A

DETTE o LT
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Alan L. Geraci, Esq. SBN 108324
CARE Law Group PC

&17 W. San Marcos Blvd.

San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile
alan(@carelaw.net email

0685

ELECTRONICALLY FILED
Superior Court of Califormiz,
Gounty of San Oiege

020372017 at 02:35:00 P
Clerk of the Superior Court
By Cody Mewlan,Deputy Clerk

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware
non-profit corporation; RAYMOND LUTZ,
an individual,

Plaintiffs,
Y8,

MICHAEL VU, San Diego Registrar of
Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGO, a
public entity; DOES 1-10,

Defendants.

CASE NO: 37-2016-00020273-CL-MC-CTL
NOTICE OF MOTION AND PLAINTIFFS’
MOTION TO STRIKE DEFENDANTS’
MEMORANDUM OF COSTS OR TO TAX
COSTS, CCP 1032

Hon. Joel R. Wohlfeil, Judge

Complaint flled: -~ June 16, 2016 -

Trial Date; i October 4-6, 11, 2016
Motion Date: March 3, 2017

Time: -+ 900 am
Department: C-73

Plaitiffs move for an order to strike Defendants Memorandum of Costs filed on

February 1, 2017, pursuant to CCP Section 1032(a)(4) insofar as Defendants were not the

prevailing party. This motion will be heard on March 3, 2017, at 9:00 a.m., in Department C-

73 of the above-stated Court, the Hon. Joel R. Wohlfeil, Judge, presiding, This motion is

based on the appended Memorandum of Points and Authorities in Support, Declaration of Alan

L. Geraci in Support, and all papers and pleadings made part of the Couﬁ?é docket and file.

Respectfully Submitted,

Dated: February 3, 2017

Citizens Oversight v. Vu, et al
CASE NO: 37-2016-00020273-CL-MC-CTL
Plaintif§’ Notice and Motion to Strike or Tax

Ablan L, &m /

Alan L. Geraci, Esq. of CARE Law
Group PC Attorney for Plamtiffs
Citizens Oversight Inc. and Raymond Lutz

By:
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1686
Costs must be stricken.
I
PLAINTIFFS ARE PREVAILING PARTIES
CCP Section 1 032(a)(4) provides in part that (w)hen any party fecovers other than
monetary relief and in situations other than as specified, the ‘prevailing party’ shali be as
determined by the court, and under those circumstances, the court, i its discretion, may allow
costs or not. This rule applies to an action for declaratory relief Texas C;;':)mmerce Bank v.
Garamendi (1994)28 Cal App.4th 1234, 1248-1249, _ _I
The provision stating that the trial court may award costs to a party that “recovers other
than monetary relief and in situations other than as specified” calls for the trlal court to exercise
its discretion both in determining the prevailing party and in allowing, denying, or apportioning
costs, and it operates as an express statutory exception to the gencrélnﬂ_é that a prevailing
party is entitled to costs as a matter of right. Charton v. Harkey (2016):247 Cal. App.4th 730,
Here, Plaintifts prevailed on the gravamen of'their Second Amegded Complaint.
Plaintiffs sought out to show that the Registrar was not following Elections Code Section
15360 and they succeeded. The conclusion ofthe Court to only inchide vote-by-roail ballots as
required by the one percent audit does not diminish the win.'! In so finding; the Court granted
Plaintiffs both declaratory and mandamus relief :
IIT.
CONCLUSION |
Based on the foregoing, the Court should find Plaintiffs prevailed in bringing this
equitable (declaratory relief) and mandanus (statutory) action against thé Registrar and strike
Defendants Memorandum of Costs. |
Respectfully Submitted, .
Al £, Goraci
Dated: February 3, 2017 By:

Aian L. Geraci, Esq. of CARE Law Group PC Attorney
for Plaintiffs Citizens Oversight Inc. and Raymond Lutz

! In addition to vote-by-mail ballots, Plaintiffs contended that verified provisional ballots
by the Registrar were to be included in the universe ofballots to be audited. Any other reading of

Plaintiffs Second Amended Complaint is disingenuous.

Citizens Oversight v. Vi, et al
CASE NO; 37-2016-00020273-CL-MC-CTL
Plaintif’ Notico and Motion to Strike or Tax -2-
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Alan L. Geraci, Esq. SBN108324 . ELECTROMICALLY FILED

CARE Law Group PC Superior Court of California,
817 W. San Marcos Bivd. - Gounty of San Diego
2;11191 I\defcgjsl’?,(l‘:?e 1?3:123%78 02032017 &t 02:35:00 Pii
-231- one e
. Clerk af the Superior Gourt
760-650-3484 facsimile By Cody Mewian Deputy Clark

alan(@ carelaw.net email

Attorney for Plaintifls, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNI_A
COUNTY OF SAN DIEGO-CENTRAL DMSION

CITIZENS OVERSIGHT INC., a Delaware CASENO: 37-2016-00020273-CL-MC-CTL

non-profit corporation; RAYMOND LUTZ,

an individual, PLAINTIFFS’ MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT
Plaitiffs, OF MOTION TO STRIKE MEMORANDUM
OF COSTS OR TO TAX COSTS, CCP 1032
VS.

MICHAEL VU, San Diego Registrar of
Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGO, a
public entity; DOES 1-10,

Defendants.

Complaint fled: -~ June 16, 2016
Trial Date: " October 4-6, 11, 2016

Motion Date: -" March3, 2017
Te: o 900 am.

)

)

)

i

) :

3 Hon. Joel R. Wohlfeil, Judge
)

)

)

)

%

) Department: - C-73
)

Plaintiffs submit the following points and authorities in support of .their motion to strike
Defendants Memorandum of Costs or to Tax Costs pursuant to Code of Civil Procedure
Section 1032(a)(4). | |

L
INTRODUCTION

The Court entered judgment in this matter on January 10, 2017. | Plamtiffs received
relief for both causes of action in their Second Amended Complaint, namely, declaratory reliet
and mandamus requiring the San Diego County Registrar of Voters comply with Elections
Code Section 15360. As the prevailing party under Code of Civil Procedure Section

1032(a)(4), Defendants arc not entitled to any award of costs and, thus, their Memorandum of

Citizens Oversight v. Vu, et al
CASENO: 37-2016-00020273-CL-MC-CTL
Plaintifs’ Notice and Motion to Strike or Tax -1-
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Costs must be stricken.
IL
PLAINTIFFS ARE PREVAILING PARTIES

CCP Section 1 032(a)(4) provides in part that (w)hen any party recovers other than
monetary relief and in situations other than as specified, the ‘prevailing party’ shall be as
determined by the court, and under those circumstances, the court, in its discrctibn, may allow
costs or not. This rule applies to an action for declaratory relief Texas Commerce Bank v.
Garamendi (1994)28 Cal App.4th 1234, 1248-1249.

The provision stating that the trial court may award costs to a party that “recovers other
than monetary relief and in situations other than as specified” calls for the tfial court to ekercise
its discretion both in determming the prevailing party and in allowing, denying, or apportioning
costs, and it operates as an express statutory exception to the general rule that a prevailing
party is entitled to costs as a matter of right. Charton v. Harkey (2016) 247 Cal App.4th 730.

Here, Phintiffs prevailed on the gravamen of their Second Amended Complaint.
Plamtiffs sought out to show that the Registrar was not following Elections Code Section
15360 and they succeeded. The conclusion of the Court to only include vote-by-mail ballots as
required by the one percent audit does not diminish the win.! In so finding, the Court granted
Plantiffs both declaratory and mandamus relief.

ITL.
CONCLUSION _

Based on the foregoing, the Court should find Plamtiffs prevailed inbrmging this
equitable (declaratory relief) and mandamus (statutory) action agaist the Registrar and strike
Defendants Memorandum of Costs.

Respectfully Submitted, .
Ao £, Geraol
Dated: February 3, 2017 By:

Alan L. Geraci, Esq. of CARE Law Group PC Attorney
for Plamtiffs Citizens Oversight Inc. and Raymond Lutz

! In addition to vote-by-mail ballots, Plaintifis contended that verified provisional ballots
by the Registrar were to be inchided in the universe of ballots to be audited. Any other reading of

Plaintiffs Sccond Amended Complaint is disingenuous.

Citizens Oversight v. Vu, et al
CASENO: 37-2016-00020273-CL-MC-CTI,
Plaintifé’ Notice and Motion to Strike or Tax -2-
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ELECTROHICALLY FILED
Superier Sourt of Califernia,
Courty af 3an Oiego

02/032017 at 02:35:00 P
Clerk of the Buperior Court
By Cedy Wewlan,Deputy Clerk

Attorney for Plamtifls, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware
non-profit corporation, RAYMOND LUTZ,
an individual,

Plaintif,
VS.

MICHAEL VU, San Diego Registrar of
Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGO, a
public entity; DOES 1-10,

CASENO: 37-2016-00020273-CL-MC-CTL

DECLARATION OF ALAN L. GERACI
SUPPORT OF PLAINTIFFS MOTION TO
STRIKE DEFENDANTS’ MEMORANDUM
OF COSTS OR TAX COSTS

Hon. Joel R. Wohlfeil, Judge

Complaint filed: June 16, 2016
Trial Date: October 4, 2016

Hearing Date: March 3, 2017
Hearing Time: 9:00 a.m.

Defendants. Dept: - C-73
I, Alan L. Geraci, declare as follows:
1. Tamanattorney licensed to practice law in the State of California.” I am attorney of

record for the Plaintifis, Raymond Lutz and Citizens® Oversight Inc m the aboVe— stated

matter.

2. I have personal knowledge of the matters stated herein unless stated under information

and belief in which case I believe said matter to be true. If called upon to testify, [

would testify consistent with the matters herein.

3. After Mr. Lutz appeared pro per in this matter, by stipulation, I filed the operative

pleading, i.e. Second Amended Complaint on or about August 11, 2016. We conducted

Citizens Qversight v, Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geraci in support of Plaintif§

Motion to Strike Defndants Memorandum of Costs or Tax Costs

-1-
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the trial based on the two causes of action therein, declaratory reliefand mandanms.

4. The Courts Statement of Decision grants relief to Plaintiffs for eaéh of the two causes of
action by finding that the County Registrar did not comply with his duty to conduct an
audit under Elections Code Section 15360. Although we disagrc-lé‘ with the Court’s
limiting the requirement to vote-by-mail ballots and continue to assert that the
provisional ballots that were accepted for counting, i.e. verified, should also be included
i the universe of ballots subject to the audi, that finding does not'diminis.h the overall
success Phaintiffs had i providing the voters of San Diego with assurance that the andit
is being conducted pursuant to Section 15360.

5. Nor does it matter that a nominal defendant, i.e. Helen N, Robbiﬁs«Meyer was
dismissed. She was named solk:ly in her official capacity as the 'C_i_)'unty Administrator
so that the mandamus order could be properly served on the County.

6. Plaintiffs are the prevailing party under Code of Civil Procedure Section_lOBZ(a)(4)

I declare under penalty of perjury that the foregoing is true and correct.
Al £, Goras
Alan L. Geraci, Esq. of CARE Law

Group PC Attorney for Plaintiffs
Citizens Oversight Inc. and Raymond Lutz

Dated: February 3, 2017 By,

Citizens Oversight v. W, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geracl in support of Plaintif

Motion to Strike Defndants Memorandum of Costs or Tax Costs -2-
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Buperior Court of Salifornia,

Bﬁgl County of San Diego
THOMAS E. MONTGOMERY, County Counsel | 021162017 at 01:20:00 Phi
County of San Diego Elerk of the Superior Court
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) By Cody Newlan Deputy Clerk

STEPHANIE KARNAVAS Senior Deputy (State Bar No. 255596)
1600 Pacific Highway, Room 355

San Diego, CA 92101-2469

Telephone: (619) 531-6259

E-mail: timothy.barry@sdcounty.ca.gov

Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants/Respbndents

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware ) No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, ) Action Filed: June 16, 2016

an individual, ) _
} MEMORANDUM OF POINTS AND

Plaintiffs, AUTHORITIES IN OPPOSITION TO
PLAINTIFFS’ MOTION TO STRIKE
\Z DEFENDANTS’ MEMORANDUM OF

MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San
Diego County Chief Administrative Officer,

IMAGED FILE

SAN DIEGO COUNTY, a public entity; Hrg. Date: March 3, 2017
DOES 1-10, Time: 9:00 a.m. -
Dept.: 73
Defendants. I(?J : Hon. Joel Wohlfell

§ COSTS
; .

|

%

I
INTRODUCTION
Defendants/respondents (“defendants™) filed their Mer_riéra\ndum of Costs on February 1,
2017, seeking to recover $7,805.40 in costs in defending agair;js’_t 'plaintiffsfpetitioners’
(“plaintiffs”) claims for relief. Plaintiffs filed their motion to strike defendants’ memorandum of
costs on February 3, 2017. Defendants now respond to plaihti_ffs’ motion as follows:
/11
111
/1

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFFS’ MOTION TO STRIKE
DEFENDANTS® MEMORANDUM OF COSTS
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1L
ARGUMENT

A. Whether to Award Defendants’ Costs is Within the Discretion of the
Court. ' _

Code of Civil Procedure (*CCP”) Section 1032(a)(4) provides in relevant part as follows:

Prevailing party” includes . . . a defendant in whose favor a dismissal is entered . .
.. When any party recovers other than monetary relief and in situations other than
as specified, the ‘prevailing party’ shall be as determined by the court, and under
the circumstances, the court, in its discretion, may allow costs ot not, . . .

This rule applies to an action for declaratory relief. Texas Commerce Bank v. Garamendi

(1994) 28 Cal.App.4th 1234, 1248-1249.

B. Defendant Helen Robbins-Meyer Prevailed Against All of Plaintiffs
Claims

Despite the absence of any legal or factual .basis for naming Helen Robbins-Meyer, the
Chief Administrative Officer for the County of San Diego as a‘defendant/respondent, plaintiffs
not only named her as a defendant/respondent; refused to dism@ss rMs-. Robbins-Meyer from the
lawsuit after being requested to do so; and in fact listed Ms. Rébbins+Meyer as a witness who
plaintiffs intended to call at trial on the Trial Readiness Confefence Report, filed with the court.
Notwithstanding plaintiffs’ inability to articulate any legitimate reason for not dismissing Ms.
Robbins-Meyer, plaintiffs refused to do so, making it necessary for defendants to prepare and
file a motion for nonsuit with the court, which was thereafter summarily granted. Ms. Helen

Robbins-Meyer is indisputably the prevailing party in this action.

C. The Remaining Defendants Prevailed on the Majority of the Claims
Asserted by Plaintiffs

Plaintiffs initially sought a preliminary injunction from‘f'j;he court.
This request for relief was denied. a
Plaintiffs requested the court to order the Registrar of Voters (“ROV”) to:
“produce data files corresponding to the ‘report of the votes cast’ for batches in the VBM
manual tally”;
2 :

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFFS® MOTION TO STRIKE
DEFENDANTS* MEMORANDUM OF COSTS




N R R = T ¥ R - S S

[ TR NG T N T N TR N TR NG TR NG TR N T N S S e e e i e e
00 ~]1 N h o W N = D N e -1 SN B W b e O

1693

“document their procedures regarding VBM ballots in the one percent manual tally”
which procedures must conform to the conditions dictated by ﬁiaintiffs; and

restart the manual taily “for all VBM and provisional bei-:l'fl'ots, i'ncluding a new random
selection after the results have been fixed”. |
(Second Amended Complaint (“SAC™), p. 10, 1. 28 —p. 11, L. 1-7.)

These requests for relief were denied. |

Plaintiffs asked the court for a declaration or rights and the issuance of a writ of mandate
requiring the ROV to include all provisional ballots in the random draw for purposes of
conducting the 1% manual tally required by Elections Code Section 15360.

This request for relief was denied.

The only issue upon which plaintiffs prevailed related t-'_c_)‘:"the inclusion of more Vote-by-
Mzil (“VBM™) ballots in the random draw for purposes of conaﬁcting the 1% manual tally.
And, notwithstanding that plaintiffs prevailed on their technicé:lxinterpretati'on of Section 15360,
plaintiffs failed to present any evidence that any ballots were iiﬁproperly included or excluded
from the final official canvass which was the central reason thét plaintiffs’ brought their action
in the first place.

As a result of plaintiffs minimal success, defendants submit that with respect to the
remaining defendants, they, not plaintiffs, arc thelprevailing pai'ty for purposes of CCP Section
1032 and that defendants are entitled to recover their costs from plaintiffs.

CONCLUSION |

Helen Robbins-Meyer is unquestionably the prevailing ﬁarty for purposes of CCP
§1032(a)(4) and entitled to recover costs. With respect to the fémain;ing defendants, defendants
respectfully request the court to allow the costs claimed due b_y.l defendants_ in their entirety, or in
the alternative apportion the costs between the parties. .I
DATED: February 16, 2017 THOMAS E. MONTGOMERY, County Counsel

By: s/Timothy M. BBXR?'R

TIMOTHY M. B , Chief Deputy
Attorneys for Defendants/Respondents

3 e
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFFS’ MOTION TO STRIKE
DEFENDANTS® MEMORANDUM OF COSTS '
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THOMAS E. MONTGOMERY, County Counsel-
County of San Diego ) ELECTRONICALLY FILED
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) Superier Court of Califamia,
STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 CGounty of San Diego

1600 Pacific Highway, Room 355 ~ OZATR0T at 03:09:00 P
San Diego, CA 92101-2469 .. Clerk of the Superior Tourt
Telephone: (619) 531-6259 - By Cedy Mewlan,Deputy Clerk

E-mail: timothy.barry@sdcounty.ca.gov
Stephanie.karnavas(@sdcounty.ca.gov
Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware % ‘No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016

an individual, o
OPPOSITION TO PLAINTIFFS’

Plaintiffs, % "MOTION FOR ATTORNEY'’S FEES
V. ) :
3 IMAGED FILE
MICHAEL VU, San Diego Registrar of .
Voters, HELEN N. ROBBINS-MEYER, San ) Date: March 3, 2017
Diego County Chief Administrative Officer, ) Time: 9:00 a.m.
SAN DIEGO COUNTY, a public entity; Deé)t.: 73
DOES 1-10, ) ICJ: Hon. Joel Wohlfell
Defendants. %
/1
/1
11/
iy
i
i
i
I
/1

OPPOSITION TO PLAINTIFFS’ MOTION FOR ATTORNEY’S FEES
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INTRODUCTION 0691

This case centered on a question of statutory interpretation. Plaintiffs claimed Elections
Code 15360 required the San Diego County Registrar of Voters (“ROV™) to conduct its random
draw of ballots for the 1% manual tally from all provisional ballots and ail vote-by-mail
(“VBM?”) ballots cast in an election. Defendants disagreed, présenting evidence that the
Legislature specifically excluded language regarding provisiohql ballots in the statute, and that
as to VBM ballots, a reasonable interpretation of the statute, aé __éﬁpported by common practice
across the State, was to include those VBM ballots processed 1n the semifinal official count.
Ultimately this Court agreed with Defendants’ reasoning for exclusion of provisional ballots
from the manual tally, but sided with Plaintiffs on the inclusion of @/l VBM ballots. The Court’s
final judgment in this matter provided limited declaratory and mandamus relief to that effect as
applied to future clections. The Court declined to order a “redo” of the manual tally for either
of the 2016 elections and also declined to award Plaintiffs any of the additional relief requested
in their Second Amended Complaint. |

For this result, Plaintiffs now seek approximately $150,000 in attorney’s fees pursuant to
California Code of Civil Procedure section 1021.5 — claimingjvi-cﬁtory in the name of the public -
and coincidentally at their cost. Plaintiffs’ motion is wholly unsupported by legal authorities or
evidence that would justify any fee award— much less such a large one. Instead, Plaintiffs, true
to form, make vague references to “election integrity” and thé counting of votes, in apparent
hope that the rhetoric they pushed through trial will carry the day. Before Plaintiffs are awarded
$1, much less $150,000 in public funds in the form of attorney’s fees, however, it is Plaintiffs’
burden to establish that through this litigation, they vindicated an important right that provided a
significant benefit to the public. A “realistic assessment” of this action, in light of the actual
facts as presented at trial—not hypothetical ones—does not support an award of attorney’s fees.
For these reasons, and as set forth below, the Court should deny Plaintiffs’ motion.

FACTUAL BACKGROUND
Plaintiffs initially filed this action on June 16, 2016, in pro per, as a limited civil case

against Defendants County of San Diego, Michael Vu, in his capacity as ROV, and Helen

4
OPPOSITION TO PLAINTIFFS’ MOTION FOR ATTORNEY’S FEES
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Robbins-Meyer as the Chief Administrative Officer of the Coqﬂty. (Register of Actions
(“ROA™) No. 1.) On June 23, 2016, Plaintiffs, through their attorney, Alan Geraci (“Geraci™)
sought ex parte relief and obtained an expedited briefing sched;ile for a motion for preliminary
injunction that set a hearing date of July 6, 2016, pursuant to tﬁc::.parties’ agreement. (ROA Nos.
13, 14, 16.) On June 23, 2016, Plaintiffs, through Geraci, filed their First Amended Complaint.
(ROA No. 18.) On June 24, 2016, Plaintiffs filed their motion for preliminary injunction.
(ROA Nos. 19, 20.) Despite having previously agreed to have their preliminary injunction
motion heard on July 6, 2016, on June 30, 2016, Plaintiffs brought another ex parte application
seeking a temporary restraining order to prohibit the Registrar from certifying the results of the
June primary election prior to the July 6, 2016 hearing. (ROA No. 25.) This ex parte
application was denied, as was Plaintiffs’ motion for preliminayy injunction. (ROA Nos. 28,
62.) On August 11, 2016, Plaintiffs filed a Second Amendedébmplaint (“SAC”) for mandamus
and declaratory relief. (ROA No. 46.) In particular, Plaintiffs:;%sked the court for a declaration
of rights and the issuance of a writ of mandate requiring the Registrar to in_élude all provisional
ballots and all vote-by- mail ballots in the random draw for purijoses of conducting the 1%
manual tally required by Elections Code Section 15360. (SAC 99 36, 40.) -Plaintiffs
additionally asked the court order the ROV to: “produce data files corresponding to the ‘report
of the votes cast’ for batches in the VBM manual tally”; “document their procedures regarding
VBM ballots in the one percent manual tally”” which procedures must conform to the conditions
dictated by plaintiffs; restart the manual tally “for all VBM and provisional ballots, including a
new random selection after the results have been fixed.” (SAC_‘ﬂ 36.)

The case proceeded to trial on an expedited calendar for four days at the beginning of
October 2016. Defendant Robbins-Meyer was dismissed from the action pursuant to a motion
for nonsuit. (ROA No. 95.) This Court issued a Statement of Decision (*SOD”) on December
19, 2016, and final judgment was entered in the case on January 10, 2017. .(ROA Nos. 145,
151.) Plaintiffs were unsuccessful in obtaining any of the relief requested with the exception of
that pertaining to VBM ballots. On that issue, the court agreed with Plaintiffs’ interpretation of

Elections Code section 15360 as requiring the inclusion of all VBM ballots in the 1% percent

OPPOSITION TO PLAINTIFFS’ MOTION FOR ATTORNEY’S EEES
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| 0699
manual tally, and granted mandamus and declaratory relief to that extent, for all future elections.
(ROA No. 151.)
ARGUMENT
I.

THE RESULT PLAINTIFFS “ACHIEVED” IN THIS LITIGATION DOES
NOT MEET THE CRITERIA FOR AWARD OF FEES UNDER SECTION 1021.5

To be eligible for an attorney’s fees award under Section 1021"‘.5, Plaintiffs must
demonstrate that they are the “successful party” and that (1) their action “resulted in
enforcement of an important right affecting the public interest""; (2)“a sigﬁiﬁcant benefit
whether pecuniary or nonpecuniary, has been conferred on the}general public or a large class
of persons”; and (3) the necessity and financial burden of private enforcement ,.. are such as to
make the award appropriate.” Cal. Code Civ. Proc. § 1021.5 (emphasis added); see Woodland
Hills Residents Assn. Inc., v. City Council of Los Angeles, 23 Cal.3d 917, 935 (1979); see also
Ryan v. California Interscholastic Federation, 94 Cal.App.4th wl 033, 1044 (2001)(burden on fee
claimant to establish elements of statute have been met); Bui v; Ng_uyén, 230 Cal.App.4th 1357,
1365 (2014)(same). Plaintiffs fail to meet their burden as to at.;_least two of these necessary
provisions. ,

A. This Action Did Not Enforce an Important Right

Although section 1021.5 does not provide a clear test a '."court may utilize to determine
whether the right enforced in a particular case is sufficiently “important” to justify a fee award,
“the Legislature obviously intended that there be some selectivity, on a qualitative basis, in the
award of attorney fees under the statute, for section 1021.5 specifically alludes to litigation
which vindicates ‘important’ rights and does not encompass the enforcement of ‘any’ or ‘all’
statutory rights.” Woodland Hills, 23 Cal.3d at 935. The California Supreme Court further
advised that the trial court must “exercise judgment in attempting to ascertain the ‘strength’ or
‘societal importance’ of the right involved...[and] “must realistically assess the litigation and
determine, from a practical perspective, whether or not the action served to vindicate an

important right.” Id. at 935, 938 (emphasis added).
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Here, Plaintiffs make a general reference to “election integrity” in their brlef, but fall
short of providing a clear explanation of what “important righ » they claim this action enforqed.
(P1.’s Br. p. 5.) In other words, Plaintiffs appear to presume thét this 'Iitigation vindicated an
important right because it involved elections, but they gloss ove:r the details. Plaintiffs’ attempt
to inflate the importance of their case through sweeping geﬁera!i'zations is nothing new.
Throughout the litigation, Plaintiffs frequently referred to the géée as one combatting “voter
fraud,” clinging to the refrain that “every vote counts” both insi_de and outside the courtroom.
Defendants do not dispute that voters hold an important righf to have their votes counted, but
that’s not what this case was about. The 1% percent manual taIly is not a recount of votes. And
there was no evidence presented at trial, for example, that the County failed to count votes
because it interpreted the obligations imposed by Election Code section 15360 differently from
Plaintiffs. Neither was there any evidence that the results of tﬁe June 2016 election—or any
other election for that matter—would be different had the County included all VBM ballots in
the 1% percent manual tally. .In fact, Plaintiffs’ own expert, Dr Stark confirmed that the manual
tally was both ineffective and inefficient at conﬁrrhing electioxji‘:fesults, and if that was its
intended purpose, it did a poor job. (SOD 24:10-12.) Finally, there was nb evidence that the
County’s procedure'for implementing the 1% manual tally resulted in less than one percent of
the total number of ballots cast in the election from being subjected to the manual tally (SOD
11:8)—the issue was whether the universe of ballots from which the one percent was drawn
needed to include all vote by mail ballots processed after Elecfijon Night. While the Court
agreed with Plaintiffs on this latter point, this does not mean a priori that this action enforced an
important right; it simply means that the court has imposed a f‘techniéal requirement” on how
the ROV is to conduct the tally. Plaintiffs have failed to meet_: _f_ﬁeir burden to demonstrate this
litigation vindicated an important right. : |

B. This Action Did Not Provide a Significant Be'ﬁ.eﬁt to the Public

In determining eligibility for section 1021.5 fees, “[t]he trial court must determine the
significance of the benefit and the size of the class receiving that benefit by realistically

assessing the gains that have resulted in a particular case.” Baxter v. Salutary Sportsclubs,
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Inc., 122 Cal. App.4th 941, 945 (2004) (emphasis added); see also Woodland Hills, 23 Cal.3d at
939 (noting that courts are to make a “realistic assessment”). B‘écause “the public always has a
significant interest in seeing that legal strictures are properly enforced. . .in a real sense, the
public always derives a ‘benefit’ when illegal private or publi'c'lconduct is rectified.” Woodland
Hills, 23 Cal. 3d at 939. However, “the Legislature did not intend to authorize an award of
attorney fees in every case involving a statutory violation.” Id.

Plaintiffs have not demonstrated that they provided a significant benefit to the public
through this litigation. In fact, Plaintiffs provide virtually no eﬁplanation of the gains that were
actually achieved in the litigation— offering only a quote from Dr. Stark on the hypothetical
crrors that the manual tally process could detect, and a general'.-fclaim that“[t]he benefit to the
general voting public is to ensure that every vote is counted ari& C()rrecﬂy counted.” (P1.’s Br.
p. 6), Plaintiffs’ ambiguity is telling. They do not want the Cdﬁrt to delve too deeply in
conducting its assessment of the outcome, because the facts .d'c‘)."hot support their cause. The
Jacts revealed at trial are that the “hypothetical errors™ that Dr. Stark testified about are just that
- hypothetical. In reality, the County takes many steps to ensure the accuracy of its vote
count—before, during, and after the election—through: extensive hardware and software testing;
ballot inventory control; ballot style identification and distribution; voting equipment and
elections supply chain of custody; voter registration verification; vote by mail signature
verification; ballot measure validation; reconciliation of the number of signatures on the roster
with the number of ballots recorded on the ballot statement; reé‘onciliation of the number of
ballots counted, spoiled, canceled, or invalidated with the numBer of votes recorded, including
vote by mail and provisional ballots, by the vote counting systém; and more. Additionally, the
County’s Global Election Management System (GEMS) is certified by the Secretary of State, is
not connected to the internet, is governed by hardened security measures, and utilizes hash
values — all of which protect any hypothetical risk of “hacking.;’" As to the practical
“importance” of the tally, Dr. Stark testified that a manual tally will generally discover errors at
a rate of a few tenths of a percent, and that again, the manual tally is ineffective and inefficient

at actually confirming election results. There was no evidence ':presented at trial that including
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all VBM ballots in the universe of ballots utilized for the one percent manual tally could have
the potential to change an election outcome — or that this had ever happened. In fact, Elections
Code section 15360 does not even contemplate this as a possibility, but simply requires the
elections official to “include a report on the results of the 1 percent manual tally in the
certification of the official canvass of the vote. . .[that] identiffies] any discrepancies between
the machine count and the manual tally and a description of hgw each of these discrepancies was
resolved.” Elec. Code § 15360(e). ‘_

In sum, a “realistic assessment” of the gains achieved 1n the case by requiring the County
to include all VBM ballots in the universe of ballots from which it draws one percent of ballots
for the tally, provides no appreciable practical public benefit that would justify the award of
attorney’s fees.

IL

IF THE COURT IS INCLINED TO AWARD PLAINTIFFS ATTORNEY’S FEES,
THE AMOUNT REQUESTED SHOULD BE SIGNIFICANTLY REDUCED

Defendants do not believe Plaintiffs are entitled to attorney’s fees based on a private
attorney general theory for convincing the court to accept an interpretation of Election Code
section 15360 that will yield no practical benefit to the public.. To the extent this Court
determines otherwise, the amount of fees Plaintiffs seek are unreasonable and should be

significantly reduced.

A. Plaintiffs Fail to Provide the Court with Sufficient Evidence of Their
Attorney’s Reasonable Fees to Justify the Re_quested Award

The appropriate amount of a section 1021.5 attorney fee.' award is determined by
calculation of a lodestar figure through “careful compilation of the tinie spent and reasonable
hourly compensation for each attorney” involved in the case, with adjuénnent up or down
through use of a multiplier based upon other factors involved in the case. Press v. Lucky Stores,
Iné., 34 Cal.3d 311, 322 (1983) (emphasis added) (quoting Serrano v. Priest, 20 Cal.3d 25, 48
(1977)(Serrano III). In determining the appropriate lodestar figure, a trial court is not required

to accept every hour claimed by the successful attorney. Rather, the attorney claiming fees has
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the burden of producing evidence to support the fee claim. See Christian Rearch Ii'zsz‘itute V.
Alnor 165 Cal.App.4th 1315, 1320 (2008) (in reviewing fees claim “The evidence should allow
the court to consider whether the case was overstaffed, how much time the attorneys spent on
particular claims, and whether the hours were reasonably expended ”) see also Hensley v.
Eckerhart 461 U.S, 424, 437, (1983)(“the fee applicant bears the burden of establishing
entitlement to an award and documenting the appropriate hours: expended and hourly rates™).
“To enable a trial court to determine whether attorney fees shonld be awarded and in what
amount, an attorney should present ‘(1) evidence, documentary and oral, of the services actually
performed; and (2) expert opinion, by [the applicant] and other lawyers, as to what would be a
reasonable fee for such services.”” Martino v. De:‘nevi, 182 Cal.App.3d 553, 558-559
(1986)(citations omitted). |

In support of Plaintiffs’ motion, counsel Geraci has pro_x;ided nothing more than a
summary declaration with block-billed, general time entries fotj'.'multiple ta._sks. Although
detailed time records and billing statements are not an absolute:requifement for an award of fees
in California, ambiguous statements in Geraci’s declaration imnroperly place the court in a
position to have to guess at the value of the services ke rendered. For instance, Geraci states
that, in addition to his own efforts, he contracted with an attorney and a paralegal to assist him
with the litigation of his case and “these houts ere_ all accounted for in [his] billing summary.”
(Geraci Declaration In Support of Plaintiffs’ Motion For Attorney’s Fees [“Geraci Decl.”] 9 9.)
Geraci’s billing summary, however, does not explain what work was handled by him vs. his
contract attorney or paralegall, but simply multiplies all of the'c.‘liaimed hours expended by “his
billing rate for litigation services” of $395.00. (Geraci Decl. 1[-;"14.) Because of this ambiguity,
Plaintiffs should be required to provide further explanation of y\ihat activities in the billing
summary are attributable to whom, so that the rate charged ma:y be appropriately analyzed.

Further evidence detailing the work that Geraci (or othe_'rls) performed is additionally
required because the billing summary provides very general descriptions of tasks, and also
lumps various tasks together. For instance, Geraci claims to have spent 12 hours (amounting to

approximately $5000 in fees) “coordinat[ing] resubmission of Legislative Intent Exhibit 59.”
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Plaintiffs were required to resubmit this exhibit because Plainti'_ff Lutz improperly added
notations to the legislative history documents therein before théy were submitted to the court,
calling into question their authenticity. As a result, Geraci volunteered to obtain a new clean
copy from the State archives — a task which seemingly should have been administrative in nature
— and not one requiring 12 hours of attorney work. Geraci also claims to have spent 22.4 hours
on “Case Management, preliminary hearings and ex parte appeérances” and lists the dates
(6/30/2016, 7/6/2016, 8/11/2016). Defendants are unable to fully challenge the reasonableness
of the time expended on these tasks without a clearer explanaﬁ@n of what is encompassed by
this description and how much time was devoted to each. Defendants contend, for example, that
any time attributed to Plaintiffs’ June 30, 2016 ex parté applicéﬁon is unreasonable because it
was necessitated by Plaintiffs’ own error in failing to request an appropriate date for the
preliminary injunction hearing, and the application was denied in any event.

Finally, Defendants contend $395 an hour for the litigation of a case that cssentially
turned on an issue of statutory construction is excessive and Plﬁintiffs have provided no basis for
this court to determine that such a rate is reasonable for this type of case in this jurisdiction. In
Serrano v. Unruh, the California Supreme Court indicated that.an award should “include
compensation for all hours reasonably spent.” Serraro v. Unruh, 32 Cal.3d 621, 639 (1982).

To put this into context, the Serrano court cited a number of federal cases in which the hours
claimed by the attorney were reduced for reasons such as the aﬁomeys’ efforts were
unorganized or duplicative; the attorneys spent excessive houré" on the claim; and the time spent
was unreasonable. 7d. at 635, fn. 21. The Serrano court also said the hours claimed should be
documented and “the trial or appellate court may deem either the hours or the rate excessive,
and either may find special circumstances for reducing the awé.rd or denying one altogether.” Id.
at 635, fn. 28. Before Plaintiffs are awarded any fees, they should be required to produce
additional evidence to support the requested lodestar amount of $98,750 (250 hours at the rate of
$395 an hour) so that Defendants are provided a fair opportunity to challenge the reasonablencss
of the hours devoted to certain tasks as excessive and to allew.-.'this Court to fairly fix the
appropriate lodestar amount, if any.
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B. Plaintiffs Are Not Entitled to a Multiplier That Enhances the Fee
Award by Fifty Percent

Under Serrano III, the lodestar is the basic:fee for compﬁrable legal services in the
community, and it may be adjusted by the trial court based on factors including, as relevant
herein: (1) the novelty and difficulty of the questions 1nvolved (2) the skill displayed in
presenting them; (3) the extent to which the nature of the 11t1gat10n precluded other employment
by the attorneys; (4) the contingent nature of the fee award, boﬁh in terms of the likelihood of
victory on the merits and establishing eligibility for an award; and (5) the fact that the award
will ultimately be born by the taxpayers. Serrano III, 20 Cal. 3d at 49. “The purpose of such
adjustment is to fix a fee at the fair market value for the particular action. In effect, the court
determines, retrospectively, whether the litigation involved a cbntingent risk or required
extraordinary legal skill justifying augmentation of the unadorﬁed lodestar in order to
approximate the fair market rate for such services.” Kefchum v. Moses, 24 Cal.4th 1122, 1132
(2001). . '

Here, Plaintiffs request for a fifty percent enhancement..(_:);f the proposed lodestar amount
is not supported by the Serrano JII factors outlined above. If énything, these factors cite weigh
in favor of a reduction of any potential attorney fee award. As to the first and second factors,
Plaintiffs offer no more than conclusory references to the “novelty” of the case and the “skill” of
their attorney. This case was filed, however, as a limited civil case (ROA No. 1), and at
bottom, was one of statutory interpretation of a pljovision in the Elections Code that provides for
a hand tally of a certain number of ballots. While the system of elections in California are
inarguably complex, and much information was provided at tri%il to educate the court about the
clections process, the legal issues at the heart of this matter were not any more complex than any
other case requiring an analysis of legislative history to interprc?t a statute. Plaintiffs’ counsel
was also not required to exercise a level of skill that would del_ﬁand a 50% fee bonus. The case
involved limited discovery, did not involve complex dispositive motions, and the trial, while
expedited, was brief. The real “work™ of the case was done through the submission of briefs —
I
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trial and post-trial briefs—that were, again, primarily focused on the issue of statutory
interpretation. ‘

As to the third factor, while Geraci claims in his declara?;_ion that he “had to clear the
decks, not take on new matters and reschedule pending matters until after the trial for this matter
was completed” (Geraci Decl. 9 14), it is unclear if he claims he had to actively turn down all
new work and reschedule all pending matters during the entire pendency of this proceeding from
June to October, or just during the two weeks over which the four day trial was held. To the
extent Geraci argues that he could not engage in any other work from June to October, this claim
is belied by his own billing summary, which only identifies 250 hours of work. Spread over the
course of this litigation, that amounts to 50 hours a month.

As to the fourth factor, Defendants have no evidence to ,%iispute that Geraci accepted this
engagement under some sort of contingency arrangement, but simply point out that one of the
Plaintiffs in the action is “Citizens Oversight, Inc.”, a non-profit organization that Plainti{l
testified engages in election oversight, and that could provide a source for payment of fees.

As to the fifth factor, obviously, an award of fees against the County will be borne by
County taxpayers — a particularly unjust result given the lack of benefit the public will derive

from this litigation.

C. The Limited Success Plaintiffs Achieved In Thls Litigation Supports
the Reduction of Any Fee Award

“California law, like federal law, considers the extent offa plaintiff’s success a crucial
factor in determining the amount of a prevailing party’s attorhe‘y fees.” Environmental
Protection Information Center v. Cal. Dept. of Forestry & Fire Protection, 190 Cal. App.4th
217,238 (2010). Under both state and federal law “a reduced fee award is appropriate when a
claimant achieves only limited success.” Sokolow v. County of San Mateo, 213 Cal.App.3d 231,
249 (1989). In other words, the court may reduce the amount of the fee award “where a
prevailing party plaintiff is actually unsuccessful with regard to certain objectives of its lawsuit.”
Id. Such is the case here.

/1
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At best, Plaintiffs obtained only a partial victory in this litigation. Plaintif;?ifs( i .uitially
sought a preliminary injunction from the court that sought both to enj.oin the ROV from
fulfilling his statutory duty to certify the results of the June primary and to obligate him to
include thousands of additional ballots in the manual tally. This request for relief was denied,
In the SAC, Plaintiffs requested the court 6rder thé Registrar td: “produce data files
corresponding to the ‘report of the votes cast’ for batches in the VBM manual tally”; “document

their procedures regarding VBM ballots in the one percent man__ﬁal tally” which procedures must

conform to the conditions dictated by plaintiffs; and restart thei'r'_'nanual tally “for all VBM and
provisional ballots, including a new random selection after the results have been fixed.” (SACY
36.) These requests for relief were denied. Plaintiffs also asked the court for a declaration of
rights and the issuance of a writ of mandate requiring the Registrar to include all provisional
ballots in the random draw for purposes of conducting the 1% manual tally required by
Elections Code Section 15360. This request for relief was denied. (SAC 99 36, 40.) The only
issue upon which Plaintiffs prevailed related to the inclusion of more VBM ballots in the
random draw of ballots for the 1% manual tally. And, notwith's_tanding that Plaintiffs prevailed
on their technical interpretation of Section 15360, they failed to present any evidence that any
ballots were improperly included or excluded from the final official canvass which was the
central reason Plaintiffs’ brought their action in the first pIace.l :

As a result of Plaintiffs limited success, to the extent the Court issues an award at all, it
should apply a negative multiplier to reduce the total amount by at least 50 percent.

CONCLUSION

Plaintiffs have not demonstrated that they are entitled to,r fees under Section 1021.5, The
limited success, if any, Plaintiffs truly achieved through this litigation did not enforce an
important right or confer a significant benefit on the public. Fbr the foregoing reasons,
Defendants respectfully request that this Court exercise its diseretion to deny Plaintiffs’ motion
for attorney’s fees. To the extent the Court is inclined to award Plaintiffs any fees, Plaintiffs
Iy
iy
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should first be required to provide supplemental evidence of the amount requested and that

amount should be reduced to reflect Plaintiffs’ limited success in the action.

DATED: February 17,2017 THOMAS E. MON’fGOMERY, County Counsel
By: s/Stephanie Karnavas -

STEPHANIE KARNAVAS, Semor Deputy
Attorneys for Defendants
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Alan L. Geraci, Esq. SBN108324 " ELECTROHICALLY FILED
CARE Law Group PC : Superior Court of Califernia,
817 W. San Marcos Blvd. County of San Diego
g?:g I\Zfls‘fli'cgsl,s(lj?e 1932?178 0272212017 at 04:04:00 P

~=31- phone Clerk of the Superior Gourt
760-650-3484 facsimile By B FiIing.Deﬁmﬂy Clerk
alan@carelaw. net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware CASENO: 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ,
an individual, PLAINTIFFS’ REPLY TO OPPOSITION TO
PLAINTIFFS’ MOTION TO STRIKE
DEFENDANTS’ MEMORANDUM OF

COSTS

Plaintiffs,
V8.

MICHAEL VU, San Diego Registrar of
Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGO, a
public entity; DOES 1-10,

Complait filed: June 16, 2016
Trial Date: - Qctober 4-6, 11, 2016
Motion Date: ‘ ,. March 3, 2017

Time: - - 900 am
Department: C-73

)
)
)
i
)
; Hon. Joel R. Wohlfeil, Judge
i
%
Defendants. %
)

Plaintiffs submit the following reply to the County’s opposition to Plaintiffs” Motion to

Strike Defendants’ Memorandum of Costs.
L
INTRODUCTION

The parties agree on the law. Ina case for equitable or statutory relief such as this one,
Code of Civil Procedure Séction 1032(a)(4) leaves the determination of “prevailing party” to the
sound discretion of the court,. Goodman v. Lozana (2010) 47 Cal4th 1 327 .
i
i

Citizens Oversight v. Vu, et al

CASENO; 37-2016-00020273-CL-MC-CTL

Plaintif&” Reply re: Motion to Strike Dendants’

Memorandum of Costs -1-
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IL
MULTIPLE DEFENDANTS IN A UNITED DEFENSE ARE ONE
This is an action by a non-profit organization and voter in the County of San Diego versus
the County of San Diego and the organizational officials for the County o’f.San Diego Registrar of
Voters. (Second Amended Complaint.) Both Plamtiffs are united jnpurppse and all Defendants
are umted m the defense. The County wishes to argue that because one party in the organization
chart was dismissed (Helen Robbins-Meyer, Chief Administrative Officer) that the County
somechow prevailed and is entitled to costs. Such reasoning lacks credulity and is utterly
disingenuous.

This was a case with multiple plaintifs with a united purpose and multiple defendants with

a united defense. (Slavin v. Fink (1994) 25 Cal App.4th 722, 725-726; Webber v. Inland
Empire Investments, Inc. (1999) 74 Cal App.4th 884, 920.) As such, Ms. Robbins-_Meyer was a
required defendant for the purpose of statutory enforcement of a writ because she is the official m
the chain of command who directs the County of San Diego Registrar of Voters. (See
Declaration of Alan L. Geraci, Exhibit 1.) Once the County agreed on the record that entity -
enforcement versus County of San Diego was acknowledged for mandamus enforcement, the
need to proceed against Ms. Robbins-Meyer for such purposes was removed and became
unnecessary. Ms. Robbins-Meyer did not “prevail” but, instead, was no longer a required party.
IIL.

PLAINTIFFS PREVAILED ON THE GRAVAMEN OF THEIR CLAIM

Equally baffling is the County’s assertion that it prevailed “on the majority of claims

asserted by Plaintifis.” The County argues Plaintiffs did not receive all the relief they sought. In
so arguing, the County asserts because the following events occurred thatIt prevailed:

A. Preliminary Injunction; In this matter the Court did deny 2 preliminary injunction,
but only because the passage of time made the provisional remedy moot. (Minute
order of July 25, 2017, attached to Declaration of Alan L. Geraci herewith, as
Exhibit 2.) In so ruling, the Court states: “Therefore , in reviewing the legislative
intent and explicit text of section 15360, there is a reasonable probability Plamtiffs

Citizens Oversight v, Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintif®’ Reply re: Motion to Strike Defndants’

Memorandum of Costs ' -2-
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will prevail. Section 15360 requires election officials to ﬁﬁ:c:hlde Vote-by-Mai
ballots cast and provisional ballots when éonducting the o;ne percent manual tally.
Defendants did not do this.” |

B. Production of Documents: The County next asserts that b;ecause the judgment did
not order production of documents, i.e. batch report or p;focedures, that i
prevailed. Such a claim is, again, lunacy. Documents wére produced as part of the
expedited discovery m the case and produced as exlnbité-at trial. (Declaration of
Alan L. Geraci.)

C. Restart the 1% manual tally with a new random selection: The gravamen of the
Plaintifts’ clam is to mterpret Elections Code Section 15360.to include the entire
universe of ballots cast and counted by the counting syste;m Althoﬁgh, it is true
that the Court would not require the County to go back and conduct the 1%
manual tally correctly, it did rule that the legislative intent-x;s‘ras to include a broader
universe of ballots than the County was willing to include, ie. all vote by mail
ballots. |

D. Provisional Ballots: Of all the disingenuous arguments on' who prevailed, this one
is the worst. Although the Court did not ultimately require that provisional ballots
be included in the universe of counted ballots for the purp.ose of conducting a 1%
manual tally, Plaintiffs never asserted that invalidated provisional ballots be
included, only validated provisional ballots that were run through the central
tabulator. ‘_ |

The gravamen of the Plaintiffs claim was to require compliance with Elections Code

Section 15360. Plaintiffs prevailed on that claim with a declaratory judgfnent and writ of
mandanmus issued in their favor.
IV,
CONCLUSION
Based upon the foregoing, the Court should exercise its discretion under Code of Civil
Procedure Section 1032(a)(4) and deem Plaintiffs as the prevailing party., As such, this Motion to

Citizens Oversight v. Vu, ¢ al

CASENO: 37-2016-00020273.CL-MC-CTL

Plaintif§’ Reply re; Motion to Strike Defndants’

Memorandum of Costs -3-




K= - < B = L - O L N o)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

0712

Strike Defendants’ Memorandum of Costs should be granted.

Respectfully Submitied,

At L, ¢6/‘ﬂéf'

Aln L. Gerac, Esq, of CARE Law
Group PC, Attorney for Plamtiffs
Citizens Oversight Inc. and Raymond Lutz

Dated: February 22, 2017 By:

Citizens Oversight v. Vi, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintifs’ Reply re; Motion to Strike Defndants’

Memormndurn of Costs -4-
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Alan L. Geraci, Esq. SBN108324
CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile

alan(@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware )
non-profit corporation; RAYMOND LUTZ,)

an individual,
Plaintiffs,
Vs.
MICHAEL VU, San Diego Registrar of

Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative

Officer; COUNTY OF SAN DIEGO, a Trial Date: " October 4-6, 11, 2016
public entity; DOES 1-10,
Motion Date: -~ March 3, 2017
Defendants. Time: ‘ 2.9:00 a.m,
Department: C-73
I, Alan L. Geraci, declare as follows:
L. I am an attorney at law licensed in the State of California in good standing to practice

before all state and federal courts. Iam also the principal of CARE Law Group PC the
attorney of record for Plaintiffs Raytflond Lutz and Citizens Oversight Inc. in this case.
2. I have personal knowledge of the matters stated herein unless stated under information
and belief in which I believe said matter to be true and correct. |
3. . Plaintiffs brought action against the San Diego County Registr_ér of Voters (“Registrar”)
| after the Registrar refused to follow the post election audit reciuirement stated in

California Elections Code Section 15360. This motion follows the entry of judgment in

| Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL
Declaration of Alan L. Geraci re:

Plaintiffs’ Motion to Strike Defendants’
Memorandum of Costs

R R L N N s

' ELECTRGHICALLY FILED
. Buperior Court af Galifomia,
Courty of San Diego

027222017 at 04:04.00 P

Clerk of the Superior Court
By E Filing, Deputy Clerk

CASE NO: 37~2016.-000_20273-0L-MC-CTL
DECLARATION OF ALAN L. GERACIIN
SUPPORT OF PLAINTIFFS’ MOTION TO
STRIKE DEFENDANTS MEMORANDUM
OF COSTS

Hon. Joel R. Wohlfeil, Judge

Complaint filed: - June 16, 2016
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this matter dated J anvary 10, 2017. Plaintiffs prevailed in litiéation to obtain declaratofy
and mandamus remedies. |
Attached as Exhibit 1 is a true and correct copy of the County Organizational Chart
published on the County of San Diego website:
thp://www.sandiegocounu.gov/cao/orgaxﬁzation.html
I am informed and believe that “(t)he Chief Administrative Office is responsible for
implementing the pblicy directives of the Board of Supervisor_s and managing the
dayfto-day operations and functions of County Government.’; ‘Such responsibility would
include the Community Services Group and Registrar of Votc;;s. As such, in order to
effectuate a mandamus remedy, the Chief Administrative Officer was a necessary party to
this action.

I am informed and believe that the County of San Diego operates under the direction of
its Board of Supervisors. Once the County of San Diego, through its County Counsel’s
Office, agreed, on the record, that it would accept mandamus _éhould the Court order
samé, the need for the Chief Administrative Officer became unnecessa_ry.

After the Presidential Primary Election of June 7,2 016, and a_fter this action was filed,

Plaintiffs requested a preliminary injunction to stop the certification of election results

_ until the Registrar properly followed Elections Code Section 15360 and conducted the

1% manual tally. That motion was heard on July 6, 2016, and decided on July 25, 2016.
By that time, the County of San Diego Registrar of Voters had certified the election
results and the Court found that the remedy was, therefore, moot. The Court, however,
provided guidance stating “(t)herefore , in reviewing the legislative intent and explicit
text of section 15360, there is a reasonable probability Plaintiffs wili prevail. Section
15360 requires election officials to include Vote-by-Mail ballots cast and provisional
ballots when conducting the one percent manual tally. Defendants did not do this.”
Attached as ExhiBit 2 is a true and correct copy of the Court’s minute order dated Tuly 25,
2016. | |
After the court ordered an expedited trial schedule, Plaintiffs and Defendants had the

Citizens Qversight v, Vu, et al

CASE NO: 37-2016-00020273~-CL-MC-CTL

Declaration of Alan L, Geraci re:

Plaintiffs’ Motion to Strike Defendants’

Memorandum of Costs -2-
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0715
opportunity to conduct discovery, including the production of relevant documents. The
county responded to plaintiffs request for documents and produced documents relevant
for the trial in this proceeding including precinc;t procedures, ballot \?bﬁng data, ballot .
inventory report, security seals report, additional races report, batch report, validated
provisionél ballots report, report of ballots on Whjch marks ﬁvéré added or remade, and
report of provisional ballots Whi'ch were rejected. Documentg' Were produced, depositions
of election officials taken and were marked and used during trial. |

I declare under penalty of perjury that the foregoing is true and correct.

Al £, ﬁzﬁa@r’

Alan L. Geraci, Esq.

Dated: February 22, 2017

Citizens Oversight v. Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geraci re:

Plaintiffs’ Motion to Strike Defendants’ .
Memorandum of Costs -3-
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

CENTRAL . 7 | 9
MINUTE ORDER |

DATE: 07/25/2016 - TIME: 10:53:00 AM DEPT: C-73

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil
CLERK: Juanita Cerda

REPORTER/ERM: Not Reported

BAILIFF/COURT ATTENDANT:

CASE NO: 37-2016~00020273-CL-MC-CTL CASE INIT.DATE: 06/1 6/201 6
CASE TITLE: Lutz vs Michael Vu [IMAGED] :
CASE CATEGORY: Ci_vii - Limited CASE TYPE: Misc Complaints - Other

APPEARANCES

Aft?rﬁanter’caining the arguments of counsel and taking the matter under submission, the Court now rules
as follows: -

The Application of Plaintiffs Citizens Oversight Inc. and Raymond Lutz ("Plaintiffs") for a Prelimina
Injunction to direct Defendants MICHAEL VU, San Diego Registrar -of Voters, HELEN N.
ROBBINS-MEYER, San Diego County Chief Administrative Officer, and COUNTY OF SAN DIEGO
("Defendants") to comply with California Election Code Section 15360, in certifying the Primary Election
results of June 7, 2016, is DENIED AS MOOT, without prejudice, as reflected bélow. '

First, the Court takes judicial notice of the July 15, 2016 press release from the California Secretary of
State certifying California's  June statewide primary results. Evid. Code 452(c).
5http://www.sos.ca.govladministration/news-releases—and-advisories/ZQ1 B-news-releases-and-advisories
secretary-state-padilla-certifies-election-results/). The Court infers that the state certification also entails
the certification of the San Diego County primary results. As a resuit, the Application for preliminary

injunction is MOOT as to Plaintiff's request for injunctive relief for the certification of the June 7, 2016 .

election. "In dismissing the appeal as moot...reversal of the judgment could not afford the plaintiffs relief
because the issuance of an injunction restraining the defendant from doing that which he has already
done, would be an idle and frivolous act, since such decision would have no binding authority and would
not affect the legal rights of the parties." Einnie v. Town of Tiburon (1988) 199 Cal. App. 3d 581, 586.
"... [AJithough a case may originally present an existing controversy, if before decision it has, through act
of the parties or other cause, occurring after the commencement of the action, lost that essential
character it becomes a moot case or question which will not be considered-by the court." Wilson v, Los
Angeles County Civil Service Commission (1952) 112 Cal. App. 2d 450, 453, '

However, the Court is cognizant of the importance and exigent circumstances in this action, thereby
necessitating an expedited ruling in this matter. Although moot to the Primary Election results of June 7,
2016, when an issue of broad public interest is posed, the Court may exercise its inherent discretion to

resolve the issue. Johnson v. Hamilton (1975) 15 Cal. 3d 461, 465.

Liberally construing the first cause of action for declaratory relief in Plaintiff's First Amended Complaint

DATE: 07/25/2016 MINUTE ORDER . Page 1

DEPT: C-73 , R Calendar No.



CASE TITLE: Lutz vs Michael Vu [IMAGED] ~ CASE NO:_'37-2016-000202'_{3_-ICL-MC-CTL
(FAC"), Plaintiff appears to seek a declaration regarding all future elections, which may recur as
imminently as the upcoming November election. Therefore, the first cause of action is not moot.

The "1 percent manual tally is a procedure used in California to test whether there are any discrepancies
between the electronic recard generated by a voting machine and what is essentially a manual audit of
that electronic record.” Nguyen v. Nguven (2008) 158 Cal. App. 4th 1636, 1643. In accordance with
California law, the official canvas must include a manual tally as a means of verifying the accuracy of the
system count. Elec. Code 15360, "This procedure is conducted during the official canvass to verify the
accuracy of the automated count.” Elec. Code 336.5. .

Section 15360 provides two alternative methods to conduct this manual tally, using section 15360(a) (1)
or 15360(a) (2). Initially, Defendants opted to conduct the 1 percent manual tally under section 15360(a)
(2). A public notice was subsequently posted on the San Diego County Registrar's website, Thereafter,
Defend%nts' ?f:hose to conduct the 1 percent manual tally utilizing section 15360(a) (1), Declaration of
Vu, pg. 6, 1-2. B :

California Elections Code 15360(a) (1), reads in relevant part:

(a) During the official canvass ... the official conducting the election shall conduct a public manual tally of
the ballots tabulated by those devices, including vote by mail ballots, using either of the following
methods: : :

(1) (A) A public manual tally of the ballots, including vote by maiI.L’ballots, cast in 1 percent of the
precincts chosen at random by the elections official. If 1 percent of the precincts is less than 1 whole
precinct, the tally shall be conducted in 1 precinct chosen at random by the elections official.

Plaintiffs provide evidence that Defendants are not complying with the elections code by failing to include
all ballots cast in 1 percent of the precincts chosen at random. Specifically, Plaintiffs demonstrate
Defendants are in violation of the statute by 1) not including any provisional ballats in the manual tally,
and 2) by not including all vote by mail ballots. , o

The legislative history of California Elections Code 15360,_émended in.‘:éOOG, provides insight:

SB 1235 stems from anecdotal reports that some counties roufineiy exclude absent voter and
provisional ballots from the 1% manual tally process and may not be choosing the relevant precincts in a
truly “random” manner." California Bill Analysis, 8.B. 1235 Sen,, 4/19/2006. ,

The comments addressing auditing for accuracy provides:

"Requiring all of the ballots — not just those cast at the polling place on Election Day — in a given precinct
to be a part of the 1percent audit should increase the thoroughness and the reliability of the audit.
Absent a complete count of all of the ballots in a precinct that's subjectto the 1% audit, it's difficult to see
how elections officials can argue they've complied with the audit requirements under the law." California
Bill Analysis, S.B. 1235 Sen., 4/19/2006. ‘

Therefore, in reviewing the legislative intent and explicit text of section 15360, there is a reasonable
probability Plaintiffs will prevail. Section 15360 requires election officials to include Vote-by-Mail ballots
cast and provisional ballots when conducting the one percent manual ta’tly; Defendants‘dld_not do this.

DATE: 07/25/2016 MINUTE ORDER ~ Page?2
DEPT: C-73 Calendar No.




SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO FOR COURT USE L2
COUNTY COURTHOUSE, 220 W. BROADWAY, SAN DIEGO, CA 92101-3814

HALL OF JUSTICE, 330 W, BROADWAY, SAN DIEGO, CA 92101-3827

FAMILY COURT, 1555 6TH AVE, SAN DIEGO, CA 92101-3294 - Il L E

MADGE BRADLEY BLDG., 1409 4TH AVE., SAN DIEGO, CA 82101-3105 L F .

KEARNY MESA BRANCH, 8950 CLAIREMONT MESA BLVD., SAN DIEGO; CA 92123-1187 ¢

NORTH COUNTY DIVISION, 325 8, MELROSE DR., VISTA, CA 92083-6643 _

EAST COUNTY DIVISION, 250 E. MAIN ST, EL CAJON, CA 82020-3941 :

RAMONA BRANCH, 1428 MONTECITQO RD., RAMONA, CA 82085-5200 - JUL 25 2016

SOUTH COUNTY DIVISION, 500 3RD AVE., CHULA VISTA, CA 81910-5649

] JUVENILE COURT, 2851 MEADOW LARK DR., SAN DIEGO, CA 921232792 :

JUVENILE COURT, 325 S MELROSE DR, VISTA, GA 92083-6634 : By: J. CERDA

PLAINTIFF(SVPETITIONER(S)
CITIZENS OVERSIGHT INC, et al

DEFENDANT(S)/RESPONDENT(S) JuDGeE:  Joel R. Wohlfell
MICHAEL VU, et al '

lark of Ihe Suparisr Count

OO0

DEPT: 73
(CASE NUMBER

CLERK'S CERTIFICATE OF SERVICE BY MAIL |
(CCP 1013a(4)) . ' 37-2018-00020273-CL-MC-CTL

I, certify that: | am not a party to the above-entitied case; that on the date shown below, | served the following document(s):
Minute Order dated 7/25/16

on the parties shown below by placing a true copy in a saparate envelope, addressed as shown below; each envelope was then sealed
and, with postage thereon fully prepaid, deposited in the United States Postal Service att I San'Diege [J vista [] El
Cajon [] Chula Vista Ramona, California,

NAME & ADDRESS NAME & ADDRESS

TIMOTHY BARRY, ESQ. ALAN GERACI, ESQ.
County Counsel : / CARE Law Group PC
1600 Pacific Highway, Room 385 817 W. San Marcos $Ivd.

San Diego, CA 92101 ‘ San Marcos, CA 92078

CLERK OF THE SUPERIOR COURT

Date: _July 25 2018 by Q’ @“iﬂ‘- , Deputy
‘ ’ﬂ J. Cerda

SDSC CIV-266(Rev. 12-02) CLERK'S CERT!FICATE OF SERVICE BY MAIL
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Alan L. Geraci, Esq. SBN108324 ' FLECTROMICALLY FILED

CARE Law Group PC © Buperior Court of Califomia,
817 W. San Marcos Blvd. Courty of San Oiego
gzllg l\zdgi‘cg?,S(iiA 1?:2(1)17’8 0272372017 at 09:00:00 A
~e31- tclephone Cletk of the Superior Court
760-650-3484 facsimile By Lee hicMister, Deputy Glerk

alanf@carelaw.net email

Attorney for Plamtiffs, Citizens Oversight Inc. and Raymond Lutz

SU?ERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware CASE NO: 37-2016-00020273-CL-MC-CTL

non-profit corporation;, RAYMOND LUTZ,

)
) ‘
an individual, } PLAINTIFES’ OPPOSITION TO
} DEFENDANTS’ MOTION TO TAX COSTS
Plaintiffs, 3
Hon. Joel R. Wohlfeil, Judge
vs. )
Complaint filed: June 16, 2016
MICHAEL VU, San Diego Registrar of ‘
Voters; HELEN N. ROBBINS-MEYER, } Trial Date: October 4-6, 11, 2016
San Diego County Chief Administrative
Officer, COUNTY OF SAN DIEGO, a Motion Date: March 3, 2017
public entity; DOES 1-10, ) Time: . 900 am.
) Department; - C-73
Defendants. ) L
)
)
Plaintiffs submit the following opposition to Defendants Motion to Tax Costs. |
L
INTRODUCTION

The parties agree on the law. In a case for equitable or statutory‘relief such as this one,
Code of Civil Procedure Section 1032(a)(4) leaves the determination of “prevailing party” to the
sound discretion of the court. Goodman v. Lozana (2010) 47 Cal4th 1327.
4
I

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintif’ Opposition to Defndants Motion

to Tax Costs -1-
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1.
MULTIPLE DEFENDANTS IN A UNITED DEFENSE ARE ONE
This i an action by a non-profit organization and voter in the County of San Diego versus
the County of San Diego and the organizational officials for the County of San Diego Registrar
of Voters. (Second Amended Conplamt.} Both Plantifs are unted m purpose and all
Defendants are unted in the defense. The Coimty wishes to argue that because one party m the
organization chart was dismissed (Helen Robbins-Meyer, Chief Administrative Officer) that the
County somehow prevailed and is entitled to costs. Such reasoning lacks credulity and is utterly
disingenuous.
This was a case with multiple plamtiffs with a united purpose and nmiltiple defendants
with a united defense. (Slavin v. Fink (1994) 25 Cal App.4th 722, 725-726; Webber v. Inland
Empire Investmenis, Inc. (1999) 74 Cal App.4th 884, 920.) As such, Ms. Robbins-Meyer was a
required defendant for the purpose of statutory enibrcemént of a writ because she is the official in
the chain of command who directs the County of San Diego Registrar of Voters. (See
Declaration of Alan L. Geraci, Exhibit 1.) Once the County agreed on the record that entity
enforcement versus County of San Diego was acknowledged for mandamus enforcement, the
need to proceed agamst Ms. Robbins-Meyer for such purposes was removed and became
unnecessary. Ms. Robbins-Meyer did not “prevail” but, instead, was no longer a required party.
11K
PLAINTIFFS PREVAILED ON THE GRAVAMEN OF THEIR CLAIM

Equally baffling is the County’s assertion that it prevailed “on the majority of claims
asserted by Plamtiffs.” The County argues Plamtiffs did not receive all the relief they sought. In
so arguing, the County asserts because the following events occurred that it prevailed:

A. Preliminary Injunction: In this matter the Court did deny a preliminary mjunction,
but only because the passage of time made the provisional remedy moot. (Mimte
order of July 25, 2017, attached to Declaration of Alan L. Geraci herewith, as
Exhibit 2.) In so ruling, the Court states: “Therefore , in reviewing the legislative
mtent and explicit text of section 15360, there 1s a reasonable probability

Citizens Oversight v. Vu, et al

CASE NO. 37-2016-00020273-CL-MC-CTL

Plaintif’ Opposition to Defndants Motion

to Tax Costs -2-




Plaintiffs will prevail. Section 15360 requires election officials to include
| Vote-by-Mail ballots cast and provistonal ballots when conducting the one
percent manual tally. Defendants did not do this.”

B. Production of Documents: The County next asserts that because the judgment did
not order production of documents, i.e. batch report or procedures, that it
prevaled. Such a claimis, agam, hinacy. Documents were produced as part of
the expedited discovery in the case and produced as exhibits at trial. (Declaration
of Aln L. Geract)

C. Restart the 1% manual tally with a new random selection: The gravamen of the
Plamtifis” claim is to mterpret Elections Code Section 15360 to include the entire
universe of ballots cast and counted by the counting system.  Although, 1t is true
that the Court would not require the County to go back and conduct the 1%
manual tally correctly, it did rule that the legislative intent was to inchide a
broader universe of ballots than the County was willing to inchide, ie. all vote by
mail ballots.

D. Provisional Ballots: Of all the dismgenuous argurments on who prevailed, this one
is the worst. Although the Court did not ultimately require that provisional ballots
be included in the universe of counted ballots for the purpose of conducting a 1%
manual tally, Plaintiffs never asserted that invalidéted provisional ballots be
ihcluded, only validated provisional ballots that were run through the central
tabulator.

The gravamen of the Plamtiffs claim was to require compliance with Elections Code
Section 15360. Plaintiffs prevailed on that claim with a declaratory judgment and writ of
mandamus issued i therr fivor.

IV.
PLAINTIFFS COSTS WERE REASONABLE

This case was tried in an extraordinarily efficient mamner. $4,618.29 in costs for a bench
trial i fair and reasonable. (Declaration of Alan L. Geraci in Opposition hereto.)

Citizens Oversight v. Vi, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintiff’ Opposition to Defndants Motion

to Tax Costs -3-
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A. Filing Fees. This is an imaged case. The parties agreed to electronic service and
filing at onset of the case. Utilizing One Legal to effectuate electronic filing and service of
documents saved the partics expense and time for the expedited preparation of this matter.
$891.65 is filly allowable as service “by other means.” CCP 1033.5(a)4)(D)

B. Deposition costs. In lieu of deposition the Court permitted (ordered) Defendants to
conduct a “telephone deposition” of Dr. Phillip Stark before he took the stand. Not having a
deposition transcript, having the partial trial transcript instead, was a much less expensive
procedure than a filll deposition transcript. $2,319.76 is an allowable expense. CCP 1033.5(a)(9)

C. Expert expenses. Phillip Stark, Ph.D provided extremely valuable testmmony on this

case of statutory mterpretation. He did so without charging any fee for his time, court time and

travel time. 'This included the ordered deposition by telephone. His travel expenses of $607.60
for trial should be a discretionary cost allowable under CCP 1033.5(2)(3)(C)
D. Copy expenses: All copy expenses were incurred for preparation of trial exhibits and
notebooks and are recoverable. CCP 1033.5(a)(13)
V.
CONCLUSION

Based upon the foregoing, the Court should exercise its discretion under Code of Civil
Procedure Section 1032(a)(4) and deem Plaintiffs as the prevailing party. The costs 0f$4,619.29

are recoverable costs, Defendants® Motion to Tax should be denied.

Respectfully Submitted,

Al L, fr&mﬁ/

Alan .. Geracy, Esq. of CARE Law
Group PC, Attorney for Plamtiffs
Cttizens Oversight Inc. and Raymond Lutz

Dated: February 22, 2017 By:

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintift’ Opposition to Defndants Motion

to Tax Costs -4-
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Alan L. Geraci, Esq. SBN108324
CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile

alan(@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware

non-profit corporation; RAYMOND LUTZ,

an individual,
| Plaintiffs,
VS,
MICHAEL VU, San Diego Registrar of

Voters; HELEN N. ROBBINS-MEYER,
San Diego County Chief Administrative

Officer; COUNTY OF SAN DIEGO, a Trial Date: October 4-6, 11, 2016
public entity; DOES 1-10, :
: Motion Date: March 3, 2017
Defendants. Time: 9:00 am.
Department: G713
I, Alan L. Geraci, declare as follows:
1. I am an attorney at law licensed in the State of California in good stahding to practice

before all state and fede;al courts. Iam also the principal of CARE Law Group PC the
attorney of record for Plaintiffs Raymond Lutz and Citizens Oversight Inc. in this case.
2. I have personal knowledge of the matters stated herein unlesé' stated under information
and belief in which I believe said matter to be true and correct.
3. Plaintiffs brought action against the San Diego County Reg1strar of Voters (“Reglstrar”)
after the Registrar refused to follow the post election audit requlrement stated in

California Elections Code Section 15360. This motion follows the entry of judgment in

Citizens Oversight v. Vi, et al

CASENO: 37-2016-00020273-CL-MC-CTI.
Declaration of Alan L. Geraci re:

Defendants’ Motion to Tax Costs

R A i i

ELECTRONICALLY FILED
Superior Sourt of Califania,
County of San Diege

02/23/2017 at 09:00:00 Al
Clerk of the Supericr Caurt
By Lee hicAlister, Deputy Clerk

CASE NO: 37-2016-00020273-CL-MC-CTL
DECLARATION OF ALAN L. GERACIL.
SUPPORT OF PLAINTIFFS’ OPPOSITION
TO DEFENDAN TS MOTION TO TAX
COSTS

Hon. Joel R. Wohlfeil, Judge

Complaint filed: June 16, 2016

-1-
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this matter dated J anuary 10, 2017. Plaintiffs prevailed in litigation to obtain declaratory
and mandamus remedies.

Attached as Exhibit 1 is a true and correct copy of the County Organizational Chart
published on the County of San Diego website:
http://www.sandiegocounty.gov/cao/organization.html|

I am informed and 'bclieve that “(t)he Chief Admimstrative Office is responsible for
implementing the policy directives of the Board of Supervisors and managing the-
day-to-day dperations and functions of County Government.” Such responsibility would
include the Cbmmu:nity Services Group and Registrar of Voters. As such, in order to
effectuate a mandamus remedy, the Chief Administrative Officer was a necessary party to
this action. |

I am informed and believe that the County of San Diego operates under the direction of
its Board of Supervisors. Once the County of San Diego, through its County Counsel’s
Office, agreed, on the record, that it would accept mandamus should the Court order
same, the need for the Chief Administrative Officer became unnecessary.

After the Presidential Prilnaiy Election of June 7,2 016, and after this action was filed,
Plaintiffs requested a preliminary injunction to stop the certification of election results
until the Registrar properly followed Elections Code Section 15360 and conducted the
1% manual tally. That motion was heard on July 6, 2016, and decided on July 25, 2016.
By that time, the County of San Diego Registrar of Voters had certified the election
results and the Court found that the remedy was, therefore, moot. The Court, howe_ve_:r,
provided guidance stating “(t)herefore , in reviewing the legislative intent and explicit
text of section 15360, there is a reasonable probability Plaintiffs will prevail. Section
15360 requires election officials to include Vote-by-Mail ballots cast and provisional
ballots when conducting the one percent manual tally. Defendants did not do this.”
Attached as Exhibit 2 is a true énd correct copy of the Court’s minute order dated July 25,
2016. |

After the court ordered an expedited trial schedule, Plaintiffs and Defendants had the

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Declaration of Alan L. Geraci re:

Defendants® Motion to Tax Costs -2-
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14.

opportunity to conduct discovery, including the production of relevant documents. The
county responded to plaintiffs request for documents and produced documents relevant
for the trial in this proceeding including precinct procedures, ballot voting data, ballot

inventory report, security seals report, additional races report, batch report, validated

pprovisional ballots report, report of ballots on which marks were added or remade, and

report of provisional ballots which were rejected. Documents were produced, deposifions
of election officials taken and were marked and used during trial,

This case was tried in an extraordinarily efficient manner. $4,618.29 in costs for a bench
trial is fair and reasonable.

This is an imaged case. The parties agreed to electronic service and filing at onset of the
case. Utilizing One Legal to effectuate electronic filing and service of documents saved
the paﬂ:ies expense and time for the expedited preparation of this matter. $891.65 is fully
allowable as service “by other means.”

In lieu of depbsition the Court permitted (ordered) Defendants to conduct a “telephone
deposition” of Dr. Phillip Stark before he took the stand. N(.)t having a deposition
transcfipt, having the pa:rtial trial transcript instead, was a much less expensive procedure
than a full deposition transcript. $2,319.76 is an aIlowaBle expense.

Phillip Stark, Ph.D provided extremely valuable testimony on this case of statutdry
interpretation. He did so-without charging any fee for his time, court time and travel
time. This included the ordered deposition by telephone. His travel expenses of $607.60
for trlal should be a discrétiona.ty cost allowable undér CCP. 1033.5(2)(3)©

All copy expenses were incutred for preparation of trial exhibité and notebooks and are
recoverable. The additional expense incurred by seeking a copy of the legislative intent -

documents from the Secretary of State archives division ($254.50) is a reasonable

Citizens Oversight v. Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Peclaration of Alan L. Geraci re;

Defendants’ Motion to Tax Costs -3
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expense for the expedited handling of that request.

I declare under penalty of perjury that the foregoing is true and correct.

3 Aten £, faﬁaa)'

Alan L. Geraci, Esq.

Dated: February 22, 2017

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

BPeclaration of Alan L. Geraci re:

Defendants” Motion to Tax Costs i
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County Organizational Chart
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- SUPERIOR COURT OF CALIFORNIA,
£ COUNTY OF SAN DIEGO
CENTRAL .
) MINUTE ORDER
DATE: 07/25/2016 © TIME: 10:53:00 AM DEPT: C-73

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil
CLERK: Juanita Cerda

REPORTER/ERM: Not Reported

BAILIFF/COURT ATTENDANT:

CASE NO: 37-2016-00020273-CL-MC-CTL CASE INIT.DATE: 06/16/2016
CASE TITLE: Lutz vs Michael Vu [IMAGED] :
CASE CATEGORY: Ci_vil - Limited- CASE TYPE: Misc Comptaints - Other

APPEARANCES

After entertaining the arguments of counsel and taking the matter under submission, the Court now rules
as follows: _

The Application of Plaintiffs Citizens Oversight Inc. and Raymond Lutz ("Plaintiffs”) for a Preliminary
Injunction to direct Defendants MICHAEL VU, San Diego Registrar -of Voters, HELEN N.
ROBBINS-MEYER, San Diego County Chief Administrative Officer, and COUNTY OF SAN DIEGO
("Defendants") to comply with California Election Code Section 15360, in certifying the Primary Election
results of June 7, 2016, is DENIED AS MOOT, without prejudice, as reflected below. '

First, the Court takes judicial notice of the July 15, 2016 press release from the California Secretary of
State certifying California's June statewide primary results. Evid. Code 452(c).
(http://www.s0s.ca.gov/administration/news-releases-and-advisories/2018-news-releases-and-advisories
/secretary-state-padilla-certifies-election-results/). The Court infers that the state certification also entails
the certification of the San Diego County primary results. - As a result, the Application for preliminary

injunction is MOOT as to Plaintiff's request for injunctive relief for the certification of the June 7, 2016

efection. "In dismissing the appeal as moot...reversal of the judgment could not afford the plaintiffs relief
because the issuance of an injunction restraining the defendant from doing that which he has already
done, would be an idle and frivolous act, since such decision would have no binding authority and would
not affect the legal rights of the parties." Finnie v. Town of Tiburon (1988} 192 Cal. App. 3d 581, 586.
"... [AJithough a case may originally present an existing controversy, if before decision it has, through act
of the parties or other cause, occurring after the commencement of the action, lost that essential
character it becomes a moot case or question which will not be considered by the court." Wilson v. Los

Angeles County Civil Service Commission (1952) 112 Cal. App. 2d 450, 453,

However, the Court is cognizant of the importance and exigent circumstances in this action, thereby
necessitating an expedited ruling in this matter. Although moot to the Primary Election results of June 7,
2016, when an issue of broad public interest is posed, the Court may exercise its inherent discretion to
resolve the issue. Johnson v, Hamilton (1975) 15 Cal. 3d 461, 465.

Liberally construing the first cause of action for declaratory relief in Plaintiff's First Amended Complaint

DATE: 07/25/2016 . MINUTE ORDER Page 1

DEPT:. C-73 Calendar No.




CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL

(FAC"), Plaintiff appears to seek a declaration regarding all future elections, which may recur as
imminently as the upcoming November election. Therefore, the first cause of action is not moot.

The "1 percent manual tally is a procedure used in California to test whether there are any discrepancies
between the electronic record generated by a voting machine and what is essentially a manual audit of
that electronic record.” Nguyen v, Nguyen (2008) 158 Cal. App. 4th 1636, 1643. In accordance with
California law, the official canvas must include a manual tally as a means of verifying the accuracy of the
system count. Elec. Code 15360. "This procedure is conducted during the official canvass to verify the
accuracy of the automated count." Elec. Code 336.5.

Section 15360 provides two alternative methods to conduct this manual tally, using section 15360(a) (1)
or 15360(a) (2). Initialty, Defendants opted to conduct the 1 percent manual tally under section 15360(a}
(2). A public notice was subsequently posted on the San Diego County Registrar's website, Thereafter,
Defend%nts' chose to conduct the 1 percent manual tally utilizing section 15360(a) (1). Declaration of
Vu, pg. 6, 1-2. :

California Elections Code 15360(a) (1), reads in relevant part:

(a) During the official canvass ... the official conducting the election shéll conduct a public manual tally of
the hbaﬂots tabulated by those devices, including vote by mail baliots, using either of the following
methods: -

(1) (A} A public manual tally of the ballots, including vote by mail ballots, cast in 1 percent of the
precincts chosen at random by the elections official. If 1 percent of the precincts is less than 1 whole
precinet, the tally shall be conducted in 1 precinct chosen at random by the elections official.

Plaintiffs provide evidence that Defendants are not complying with the elections code by failing to include
all ballots cast in 1 percent of the precincts chosen at random. Specifically, Plaintiffs demonstrate
Defendants are in violation of the statute by 1) not including any provisional ballots in the manual tally,
and 2) by not including all vote by mail ballots.

The Iegiéiative hisfory of California Elections Code 15360, amended in 2006, provides insight:

SB 1235 stems from anecdotal reports that some counties routinely exclude absent voter and
provisional ballots from the 1% manual tally process and may not be choosing the relevant precincts in a
truly "random" manner.” California Bill Analysis, S.B. 1235 Sen., 4/19/20086.

The comments addressing auditing for acouracy provides:

"Requiring all of the ballots — not just those cast at the polling place on Election Day — in a given precinct
to be a part of the 1percent audit should increase the thoroughness and the reliability of the audit.
Absent a complete count of all of the ballots in a precinct that's subject to the 1% audit, it's difficult to see
how elections officials can argue they've complied with the audit requirements under the law." California
Bill Analysis, S.B. 1235 Sen., 4/19/2006.

Therefore, in reviewing the legislative infent and explicit text of section 15360, there is a rea_sonablé
probability Plaintiffs will prevail. Section 15360 requires election officials to include Vote-by-Mail ballots
cast and provisional ballots when conducting the one percent manuai tally. Defendants did not do this.

DATE: 07/25/2016 MINUTE ORDER Page 2
DEPT: C-73 Catendar No.



(O

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO FOR COURTYSHOTYYAn
{] COUNTY COURTHOUSE, 220 W. BROADWAY, SAN DIEGO, CA 92101-3814 e
HALL OF JUSTICE, 330 W. BROADWAY, SAN DIEGO, CA 92101-3827

FAMILY COURT, 1555 6TH AVE, SAN DIEGO, CA 82101-3294 : F I L E
¢

MADGE BRADLEY BLDG,, 1409 4TH AVE., SAN INEGOQ, CA $2101-3105
(] KEARNY MESA BRANCH, 8950 CLAIREMONT MESA BLVD., SAN DIEGQ, CA 92123-1187
[ T NORTH COUNTY DIVISION, 325 S, MELROSE DR., VISTA, CA 92083-6643 :
] EAST COUNTY DIVISION, 250 E. MAIN ST., EL. CAJON, CA 92020-3941 .
] RAMONA BRANCH, 1428 MONTECITO RD., RAMONA, CA 92065-5200 JUL 2 5 2016
L] SOUTH COUNTY DIVISION, 500 3RD AVE., CHULA VISTA, CA 91910-5649
- [ JUVENILE COURT, 2851 MEADOW LARK DR., SAN DIEGO, CA 92123-2792

Hork of the Supedier Coutt

[T JUVENILE COURT, 325 5. MELROSE DR., VISTA, CA 92083-6634 By: J_ CERDA

PLAINTIFF{S)/PETITIONER(S)

CITIZENS QVERSIGHT iINC, &t al
DEFENDANT(S)/RESPONDENT(S) JUDGE: _ Joel R. Wohlfel
MICHAEL WU, et &l OEPT: 73

B ' CASE NUMBER
CLERK'S CERTIFICATE OF SERVICE BY MAIL
{CCP 1013a(4)) ) 37-20186-00020273-CL-MC-CTL

i, certify that: | am not a party to the above-entitled case; that on the date shown below, | served the foﬁowmg document{s).
Minute Order dated 7/25M6 :

on the parties shown below by placing a true copy in a separate envelope, addressed as shown below; each envelope was then sealed
and, with postage thereon fully prepaid, deposited in the United States Postal Service at: X1 San Diego O V;sta O =
Cajon [] Chulavista ] Ramona, California.

NAME & ADDRESS NAME & ADDRESS

TIMOTHY BARRY, ESQ. ALAN GERACI, ESQ.
County Counsel / CARE Law Group PC
1800 Pacific Highway, Room 355 817 W. San Marces $|vd
San Diego, CA 92101 : San Marcos, CA 82078

CLERK OF THE SUPERIOR COURT

Date: _July 25 20186 _ by @‘4‘- - , Deputy
' / J. Cerda _

3050 Crv-286(Rey. 12.02) CLERK'S CERTIFICATE OF SERVICE BY MAIL




ORI RN R RO R R e e e e e e e e e
o ~ O h B W RN = S W oo Ot R W = O

O o 1 O th b W R

CRv i Bis ,; 55" cr”u:F 16
Frrsgeatig

W FEB2u P w28

= SUPERIOR GOURT
Sgﬁ}é}lzﬁﬁ COUNIY: CA”

R I I R ?}}'-;7.‘.'.5:';‘

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016

an individual, ,
STIPULATION REDESIGNATING CASE
Plaintiffs, AS A GENERAL JURISDICTION CASE
AND ORDER THEREON

IMAGED FILE

V.

MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San
DEI% County Chief Administrative Officer,

DIEGO COUNTY, a public entity;
DOES 1-10,

Defendants.

e e St et st gt gt vt et i

Plaintiffs, by and through their attorneys of record, The CARE Law Group, PC, by Alan

| L. Geraci, and defendants, by and through their attorneys of record, the Office of County

Counsel by Timothy M. Barry, hereby stipulate and agree to the following facts: '

1. Plaintiff Raymond Lutz filed a Complaint for Declaratory Relilef on June 16, 2016.

The complaint as pled, did not seek any monetary relief against any defendant.

2. At the time of the filing of the original cbmplaint the case was mistakenly
designated as a “limited jurisdiction” case. A copy of the Civil Case Cover Sheet is attached to
this Stipulation a;nd Order as Attachment 1.

1

STIPULATION REDESIGNATING CASE AS A GENERAL JURISDICTION CASE AND ORDER THEREON
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3. On June 23, 2016, plaintiff filed a First Amended Complaint adding Citizens

Oversight, Inc. as an additional plaintiff. Attorney Alan L. Geraci of the CARE Law Group PC

appeared as the attorney of record for plaintiffs at that time.

4. On August 11, 2017, plaintiffs/petitioners filed a “Second Amended Complaint for

Declaratory Relief and Mandamus” (“SAC™).

5. The case proceeded to trial on October 4, 2016, in Department 73 of the above-
entitled court. The SAC was the operative pleading upon which the plaintiffs/petitioners based
their case. |

6. At no time did plaintiffs/petitioners seek monetary damages from
defendants/respondents.

7. Judgment was entered on J anuary 10, 2017, and Notice of Entry of Judgment was
served on January 20, 2017,

3 Defendants/Respondents filed a Notice of Appeal on February 3, 2017,
1 '
1
1
1
1
1
il
i
fitt
1
i
i
i
I
i

I 2 :
STIPULATION REDESIGNATING CASE AS A GENERAL JURISDICTION CASE AND ORDER THEREON
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9. Subsequently it was discovered that the superior court was processing the appeal

- as an appeal of a limited jurisdiction case to be handled by the appellate division of the superior

court:

WHEREFORE, the parties hcrehy stipulate and agree as follows:

1. That the matter should not have been filed as a-iim'ited Jjurisdiction case;

2. That the appeal and any cross-appeal that may be i Eed should not be processed
and heard by the appellaw division of the superior court, but rather the appeal and cross-appeal,
if any, should prmeed--d:mqel;g to the Court of Appeal for the Fourth District, Diviston One; and

3. That this court re-designate the case as a general jurisdietion case and direct the

| clerk of the court to precess the appeals as it would any case beiﬁg:_'app@.agle_ﬁ._ from the superior

court to the court of appeal.

~ SOSTIPULATED,

| DATED: February 24, 2017 THOMAS E. MONTGOMERY, County Counsel

2,

TIMOTHY M. BA@ Chief Deputy
Attorneys for Def enﬁamsfkespnndems

By:

DATED: February 24, 2017 CARE Law (xr(}up, pC -

y: s
T Ve ALANL, GFRACI 'SQ.
) | L Atlomeys for Pl amt:ﬁsﬂ’euuonerq

Having read and considered the stipulation of the. parties and good cause appearirig
therefor, - | .

IT IS SO ORPERED

STIPULATION REDE&!GNAI]KG.CASEAS_A G.EN[ER'AL JURISDICTION CASE AND ORDER THEREON
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JEEO% 33 IERTY WITHOUT ATTORNEY [Wame, Stats Bar number, and oddress): FOR COURT USE ONLY
1010 O1d Chase A ' FIED B}
3 ase Ave. - : &
El Cajon, CA 52020 _ e 'HSIR—SSV?FFJH
TeerroneNo: 619-820-5321 FAXNO.: : g7 [iTRAL BIVIS

ATTORNEY FOR (Name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Diego

TR 02

smeer avoress: 220 West Broadway b -
MAH ING ADDRESS: ﬂ'L ]‘ |_ GGts W 2
emvazreove San Diego CA 92101 & mEuG CATY.
_erancrnane: Central _
© CASE NAME: . Pl iR e R - -
Lutz vs. Vu ©d . _
CIVIL CASE COVER SHEET Complex Case Deslgnation CASE NUMBER:
[] unkimited Limited , ' 37-2016-00020273-CL-MC-CTL
[ 1 counter [ _} Joinder
{Amount {Amount 7 . ]
damanded demandead is Filed with first appearanica by defendant UDGE:
exceeds 525,000)  $25,000 or lass) [Cal, Rules of Court, rule 3.402) DEFT:

ftams 1—6 below must be compleled (see instructions on page 2),

1. Check one box below for the case type that best describes this case:
Auto Tort Contract Provisianally Complex Civhi Litigation
[ Aoz [ Breach of contractivamanty (08)  {Cal. Rulas of Court, nules 3.400-3.403)
E Uninsured mpferist (46) D Rule 3.740 collections {09) : Antitrust/Trade regutation {03)
Gther PUPDMWD {Personal Injury/Property L1 other collections (09) : Construction dafect {10) )
Damage/Wrongful Death) Tort * ) 1] Insurance coverage (18) (1 masstort (40)
[} Asbestos (04) [ 3 otnercantract (a7 : [ 1 secorties lvgatton (28)
[ Product liability {24) Roal Property . E EnvironmentalTaxic tort {30)
[ Madical matpractica (45) [} Eminent domainfinverse Insurance covarage clalms arising from the
[: Othar PHPDAWD (23) condemnation (14) shova llsted provisionally complex case
. Non.FHPDMWD (Other) Tort [} wrongfu evicton (33) types (41)
[} Businass tortrunfair business practice (07) [} other real progerty (26) Enfarcement of Judgment .
E Civil rights {08} Unlawful Datainer D Enforcemeont of judgment (20)
[} pefamation {13) D Commerclal (31) Miscellaneous Civll Complaint
L} rravd t16) £ Residentat (32) L1 ricogen
[} imtetectusi propesty {19) L] orups (38) Other complaint {rot specifiad abova) (42)
{1 Professional negligence (25) Judiclal Raview Wiscellaneous Civil Petition
Other non-PYPD/WD tort (35) L} Asset forfelure (05) . Patinership and comporate govemance {21)
Eﬂlﬂymﬂlﬂ ) D Palition re; erbitration award t‘“) E:] Other petlion (no! spacifiad abnve) {43)
Wrongful termination (36) [ writof mandate (02)
Other amploymeont (15) [ 1 otherjudictal review (39)
2. This case |:| is [#]Isnot complex under rule 3.400 of the Cal:fomia Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:
a ] Large number of separately represented parties d.L ] Large number of witnesses
b} Exlensive motion praclice raising difficult or novel e.[_] Coordination with related actions pending in one or more courts
Issues that will be time-consuming to resolve In other counties, stales, or countries, or in a faderal court
c.[] Substential amount of documentary evidence £. L] substantiai postjudgment judiclal supervision
3. Remedies sought {check ali that appiy): a]__| monetary b, - nonmonatary; declaratory orinjunclive relief . Dpuniﬁve
4. Number of causes of action (spectfy): | - Declaratory Relief
5. Thiscass D is - [+ Jis not  a class action sult,
6. Ifthere are any known related cases, fi l'Ie and serve a notice of related case. (You mey uge farm CM-015.)
Date: June 14, 2016
Raymond Lutz _
{TYPE OR PRINT NAME)
‘ NOTICE Vi Y i
» Piaintiif must file this cover sheet with the first paperfiled in the acflon or proceedin pt small claims cases or cases fited

under the Probate Cade, Family Code, or Welfare and Institutions Code). (Cal. Rutes of Court, rule 3.220.) Fallure to file may result
In sanctions.

* File this cover shest in addition to any cover sheat required by local court rule.
» |f this case s complex under rule 3.400 et seq. of the Califomia Rules of Court, you must serve a copy of this cover sheet on all
other partias to the action or proceeding,

. UnleSS this is a collections case under rule 3.740 or @ complex case, this cover sheet will be used for statistical purposas onlpv' otofd

Fn:!mm?g:‘pé:dﬁmmwma CIVIL. CASE COVER SHEET Cal. mﬁg:motcun rulzs 2,30, 3.220, 3.400-3,409, 2.740;

of Judiclal Admintsiration, std. 3.10
GO0 [Rew, Jdy 1, 2067 ) Www.courtinf.ca.gov
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET "
To Plalntiffs and Others Fiting First Papers. [f you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Shest contalned on page 1. This information will be used tc compile

* stalistics about the. types and numbars of casas filed. You must complete items 1-through 6 on the sheet. In item 1, you must chack

one box for tha case type that best describes the cese. f the case fits both a genaral and a more specific type of case listed in ftem 1,
check the more specific ohe. If he case has mulliple causes of action, check the box that best Indicates the primary cause of aclion.
To assist you In completing the sheet, examples of the cases that belong under each case type in itam 1 are provided below. A cover
sheet must he flad onlywith your inttial paper. Failure to fila a cover sheet with the first paper filed In a civil case may subject a party,
its counsel, or both to sanctions under rules 2,30 and 3.220 of the Callfornla Rules of Court.

To Partles In Ruie 3.740 Collections Cases, A “collections case” under rule 3.740 Is dafined as an actlon for recovery of money
awed in a sum stated to he certzin that is not more than $25,000, excjusive of interest and attemey's fees, arising from a transaclion in
which property, services, or money was acquirad on credit. A collections case does notinclude an action seeking the following: (1) tort
damages, (2) punitve damages, (3) recovery of real property, (4) recovery of perscnal property, or (5) a prejudgment writ of
atachment. The identificalion of a case as a rule 3.740 collections case on this form means that 1t will be exempt from the general
time-for-satvica requirements and case management ndes, unless a defendant files a responsive pleading. A rule 3.740 collections
case will he subject to the requirements for service and obtaining a judgment in rule 3.740. -

To Parties In Complex Cases. In complex cases only, parties must aiSo use the Gfvil Case Cover Shsst to designate whether the
casa is complex. If a plaintiff believes the case is complex under rule 3,400 of the Califomia Rules of Court, this must be indlcated by
complsting the appropdate boxes in items 1 and 2. if & plaintiff designales a case as complex, the cover shast must be sarved with the
complaint on 2!l parties to ihe aclion. A defendant may file and serve no later than the time of its first appearance a foinder in the
plgintiff's designation, a counter-designation that the case is not complex, or, If the plaintiff has made no designation, e designation that

the case Is complex. GASE TYPES AND EXAMPLES
Autp Tort Contract Pravisionally Complex Clvii Litigation (Cal.
‘Auto (22)-Personal Injury/Proparty Breach of ContractWarranty {06} Rules of Court Rules 3.400-3.403)
Damage/Wronpful Death Breach of Rental/l.oase AntitrustiTrade Regulation (03)
Uninsured Molorist {46) (if the Contract {nof unfawful defalner Construction Dafect {10)
case involves an uninsured or wrangiu aviction) Claims invoiving Mass Tort {40)
motarist claim subject ta ConlractWarranly Breach-Ssllar Securities Litigation {(28)
arbliration, check this Hem Plaintift (not fraud or negliigence) EmvironmantalfToxic Tor_l {30]
instaad of Auto) Neglvl%am Breach of Cantracl/ lnsu?a%q Ct;verage_ %?’msﬂy o
u amanty arslig fram provisionally eemp
gfggégﬁﬁ?gmﬁ?&ﬂ"&%, Othar Breach of Contract/Wamanly case lype listad above) {(41)
Tort . Collections (e.g.. money owed, open Enforcement of Judgment
Asbestos [04) book accounts) {09) . Enforcement of Judgment (20)
Asbastos Proparty Damage Collection Case-Seilar Plaintiff Abstract of Judgerient {Out of
Ashestos Personal Injury/ Qther Promissory Note/Collections County) .
Wrongfu! Death Casa ) Confessicn of Judgment {non-
Product Liabllity (not asbastos or Insurance Coverage (nof pravisionally domestic refations)
{oxic/environmiental) (24) complax) {18) Sister State Judgment
Medical Malpractice (45) Auto Subrogation Administralive Agency Award
Medical Malpractice— Qther Coverage (not unpald taxes)
Physicians & Surgeons Other Contract {37) Petjlt{’%MCertJ[ﬁcaan o!fnlry of
Other Professlonal Health Care Contractual Fraud gmenton ﬂpﬂ:' ';'axes
Malpractice I Oﬂm:; Confrai¢t Dispute Oth%ar:;_‘rgorm rentaf Judgment
r PUPDIWD {23 Real Prope
OthePremises uagﬂil?,r (e.9., stip Eminent Domain/inverse Mlseﬁllageous Civit Gomplaint
. and fall) Contemnation (14) RICO (27) R
Intantiona) Boddy injury/PD/WD Wrongtul Eviction (33} omi'b?vg}'}'fg)'.t (not specilia

{e.g., assauit, vandallsm)
Intentional infiletion of

Other Reel Proparty {e.g., quie title) {26)
Wit of Possession of Real Property

Declaratory Rallel Only
injunctiva Relief Only {non-

Emgtional Distress Morigage Foraclosure
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Citizens Oversight, Inc., et al, v. Michael Vi, etal;
San Diego Superior Court Case No. 37—-20]6 00020273~CL-MC CTL

'DECLARAT‘I.N (}'F SERVICE

yeays eend not a party to the oase I am employed in 1he County of %an D1ego Cahforma My
business address is 1600 Pacific Hzghway, Room 355, San Diego, California, 921 Oi

On February. 24 2017, 1 served the fa]Iowmg-d@cument(s)'

_STIPULATION REDES]GNATING CASE AS A GENERAL
JURISDICTION CASE AND ORDER THEREON,

X (BY E-mail) I caused to be transniitted a copy- “of the foregomg document(s) this date
via Mmrosoﬁ Qutlook System whn,h electronmal]y notifies all counsel as follows:

‘Alan'L. Geraci, Esq.

‘CARE Law Group PC

817 W. San Marcos Blvd.

Sari Marcos, CA 92078 S
Ph: (619)231-3131 Fax: (760) 650- 3484

alan{@icarelaw.net -

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on February 24, 2017, at San Dicgo, California.

ODETTE C)RTEGA
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Alan L. Geraci, Esq. SBN108324 : -' ELECTROHICALLY FILED
CARE Law Group PC Superior Geurt of Califernia,
817 W. San Marcos Bivd. Courty of San Diego
g?g 1\24??:1&2%3?? 19320h78 : 027242017 at 02:22:00 Pl

-eo1- clephone : Clerk of the Superior Court
760-650-3484 facsimile " By B Filing Deputy Clerk
alan@carclaw.net email ;

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond $utz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware ) CASENO: 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, ) :
an individual, ) PLAINTIFES’ REPLY TO DEFENDANTS’
) OPPOSITION TO PLAINTIFFS’ MOTION
Plaintiffs, % FOR ATTORNEY FEES =~
VS.. ) Hon. Joel R. Wohlfeil, Judge
)
MICHAEL VU, San Diego Registrar of ) Conplamt filed: - June 16, 2016
Voters; HELEN N. ROBBINS-MEYER, )
San Diego County Chief Administrative ) Trial Date: October 4-6, 11, 2016
Officer; COUNTY OF SAN DIEGO, a )
public entity; DOES 1-10, ) Motion Date: . March 3, 2017
) Time: 900 am.
Defendants. ) Department; - C-73
)
)

Plamtiffs submit the following Reply to Defendants” Opposition to Plaintiffs’ Motion

for Attomey Fees.
L
INTRODUCTION . _

Election integrity issues are surfacmg around the cloum:ty. Regardless of the politics of
the issue, one common objectixlfe is that citizens demand that our elections be unfettered by
outside influences. Because of the increase use of electronic tabulating devices, outside
influence on elections can occur with impunity. In California, the only check and balance on
such outside nfluence is the post election audit, i.e. Elections Code Section 15360. The

Citizens Oversight v. Vu, & al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintif’ Reply to Dendants’ Opposition

to Plaintifi’ Motion Br Attomey Fees -1-
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purpose of the 1% manual tally is "to verify the accuracy of the automated count." Elections
Code Section 336.5

The County’s attermpt to minimize the mportance of the post election audit and on the
importance that all voting ballots be included in the audit process to maxmze the check on
possible problems with the tabulation of votes is transparent. This case corrected that lack of
attention and cooperation with this important post-election audit. '

IIL.
ENFORCING A FULL POST ELECTION AUDIT DOES VINDICATE

AN IMPORTANT RIGHT AS A SIGNIFICANT BENEFIT TO THE PUBLIC

A. Important Right.

One of the most important rights in our democracy is the right to vote in free elections.
Implied in that right is the expectation that our votes are counted correctly. The act of counting
the votes is called the “official canvass.” (Elections Code sections 15300, ef seq.) Included in
the official canvass is the 1% manual tally to ensure that the machine count was tabulated
accurately. The Election Code Section 15360 clearly states that the 1% manual tally is of 1% of
the precincts and of the vote-by-mail ballots cast in the election. The legislative intent clearly
states that it was the California Legislature’s intent that all votes be subje@t to Section 15360.

The evidence in this case is clear. Plaintiffs requested that the County of San Diego
simply follow this law and include random samples from all batches of ballots. The County
could have done this in both the primary and general elections. Had the county simply followed
the law, there would be no reason for the lawsuit to compel them to do so. Other counties, such
as Orange County and Alameda County now include sanples from all ballot types, mcluding
vote-by-mail and validated provisional ballots. _ SO .

The proper conduct of election officials in the conduct of the election is a significant
benefit bestowed to all voters not just these Plaintiffs. Unfortunately, in the 2016 Primary

Election, the County of San Dicgo Registrar of Voters elected to leave out more than 39% of

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Plaintif’ Reply to Defndants’ Opposition
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the ballots cast! from the auditing procedure in such a manner that voter confidence was

undermined. Plaintiffs here gain no direct benefit that all other voters in the County and
perhaps the State of California gained from this outcome. |

The County of San Diego cites a seminal and instructive case on the award of attorney
fees under Code of Civil Procedure Section 1021.5. Woodland Hills Residents Assn. Inc., v.
City Council of Los Angeles (1979) 23 Cal.3d 917.

In Woodland Hills, plaintiff was a group of residents in who challenged the-
appropriateness of a project near their location. The proposed development covered a hillside
area of 38 acres and contemplated the removal of approximately 90 feet from the top of a ridge
and the filling of adjacent valleys with 750,000 cubic yards of earth to create a mesa which
would hold 123 single family homes. Plaintiffs challenged the project and prevailed, and
eventually the motion for attorney fees was granted. Woodland Hills defines the scope of
“important rights” under Section 1021.5. Tn so finding that plaintiffs therein did vindicate an
important right, the court discussed the broad app]icatioﬁ of the plaintiffs action to others m
their community, The court also found that “important rights” are found in enforcement of
statutory rights and not just constitutional rights. After Woodland Hills, the California
Legislature explicitly affirmed the application of 1021.5 to statutory cases;, as long as the effect
was to enforce an important public right and a general benefit to others. - Thus, even though the
group of plaintiffs did benefit from the action in a larger way than all other citizens, the -
improvement in processing of all projects was a general benefit, and thus, .%ttc“)mey fees under
1021.5 was appropriate. | :

In this case, clearly having election officials comply with the California Election Code

I The evidence in this case was clear. On June 7, 2016, there were 1.52 million registered
voters in San Diego County, There were 775,930 ballots cast in 184 contests involving 468
candidates and 52 state and local propositions. Of'the ballots cast, approximately 490,000 were
mail ballots (referred to herein as "Vote-By-Mail" or "VBM" ). This represented 62% of the total
ballots cast. Approximately 256,000 VBM ballots were included in the 1% Manual Tally done
by the San Diego County Registrar thereby leaving out the remaining 234,000 VBM ballots
entirely. There were 75,386 provisional ballots cast at the 1522 county precincts, of which
68,653 were ultimately validated and counted in the official canvass but were not included in the

required 1% Manual Tally.

Citizens Oversight v. Vu, & al
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and conduct a robust audit of an election pursuant to Section 15360 is a benefit that is gained
by all voters. There is no special benefit gained by Plaintiff due to the app_rbpriatc enforcement
of'this law over and above what any other voter would gain. :

The County of San Diego also cites to Ryan v. California Inter*&_cholastic Federation
(2001) 94 Cal. App.4th 1033, In Ryan, plaintiff was a 12th grader who wdmed to participa}te n
the athletic program but was rejected due to his age. The trial court ruled m plaintiff’s favor
awarded attorney fees under Section 1021.5 even though plamtiff would‘ Henﬁﬁt directly from
the ruling and because other students would also benefit in the future. On:élppea], the appellate
court overturned the ruling for plaintiff weighing the direct benefit to p]ainﬁff versus the
general benefit to others. Here, Plaintiffs do not vindicate a personal case“ but, nstead, confer
the benefit of vindicating the statutory enforcement under Section 15360 to the enfire San
Diego electorate. |

Likewise distinguishable is Bui v. Nguyen (2014) 230 Cal App.4th 1357. InBui, the
plaintiffs claimed that the ruling in their case would help many dental patients fially underétand
that dental assistants are not dentists. The appellate court would not affirm the award of
attorney fees between private parties, ie. not a governmental enfity. Attorney fees were not
granted under Section 1021.5 in Bui because the defendants were privaff;f dental offices and not
a public entity or agency. Here, it is without controversy that the County_‘(i)f San Diego and the
Registrar of Voters are a public entity and election official governed undeI: the California
Government Code and California Elections Code, respectively.

This case was focused on whether the County of San Diego Registrar of Voters
conducted the official canvass of'a recent election in compliance with the.:Califomja Election
Code and whether mandamus could enforce the future conduct of the County of San Diego
Registrar of Votets. Proper conduct of election officials is an important public right. Not
including over 39% of the voted ballots fiom the random selection procéss was and is a
violation of those rights. Instead of recognizing the significance of their oﬁﬁssiom the County
of San Diego argues in denial of same.

1. “Plaintiffs frequently referred to the case as one combating "voter fraud."

Citizens Oversight v. Vu, e al

CASENO: 37-2016-006020273-CL-MC-CTL
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(Opposition at page 7, lines 6-12.) This s a blapz_mt falsehood. Voter
fraud is the wrongfui act of a voter while election fraud is a wrongful act
Elections Code Section 15360 and certify underlpe_nalty of perjury that
there was filll compliance in the certification of the election, the County
of San Diego Registrar of Voters is, intentionally or negligently, conmmits
a misrepresentation of the audit results to the California Secretary of
State.?

2. “Defendants do not dispute that voters hold an important right to have
their votes counted, but that's not what this case was about.” (Opposition
at page 7, lines 6-12.) Election officials are obligated by ;tatute to
conduct the official canvass of the election and within the actions
required are the proper conduct of the 1% manual ta]ly Itis paft ofthe
official canvass. The simple act of counting votes‘.,ji.s not the only
obligations of election officials during the official ;Sanvass period. Just
because all votes may be counted does not relievé officials from also
conducting the audi process, which must be completed prior to
certification of the election. This is not the imposition of a “technical
requirement” as stated by the County of San Diego. (Opposition at page
7, line 22.) The fact that the County of San Diego sees therr obligation
for a post-election audit of 1% of all ballots casf,_under Elections Code

Section 15360 as a “technical requirement” is t@]ljng'of the seriousness

2 California Elections Code Section 18002. Every person charged with the performance
of any duty under any law of this state relating to elections, who willfully neglects or refuses to
perform it, or who, in his or her official capacity, knowingly and fraudulently acts in
contravention or violation of any of those laws, is, unless a different punishment is prescribed by
this code, punishable by fine not exceeding one thousand dollars ($1,000) or by imprisonment
pursuant to subdivision (h) of Section 1170 of the Penal Code for 16 months or two or three
years, or by both that fine and imprisonment.

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CI-MC-CTL

Plaintift’ Reply to Defndants” Opposition
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Citizens Qversight v. Vu, et al

the County of San Diego place on its obligations during the official
canvass of the post-election period. _

"The 1% percent manual tally is not a recount of \‘}otes." (Opposition,
page 7, line 9.) Although true that the requirement for a post-clection
audit under Section 15360 is different than a petition for a recount under
California Elections Code Sections 15600- 15634, the post-election audit
under Elections Code Section 15360 is indeed a marual recount of
randomly selected ballots, Physical ballots are brought in and workers
hand-tally the vote to check the accuracy of the machine count. The
County of San Diego confounds the issue by nﬁsﬁse of the term
“recount.” |

“(Dhere was no evidence presented at trial, for 'éxample, that the County
failed to count votes." (Opposition, page 7, line 10.) This assertion also
begs the question. The obligations of the county;‘_pnder the Elections
Code are not confined just to counting votes. Eﬁdence was presented at
trial that the County of San Diego failed to include all vote-by-mail
ballots and validated provisional ballots (cast at _the precinets) in the 1%
manual tally selection process, and thus those vo_té_s were not covered by
the protection afforded by the random audit proé@ss.

“In fact, Plaintiffs' own expert, Dr. Stark confirmed that the manual tally
was both ineffective and inefficient at conﬁrming‘ election results, and if
that was its intended purpose, it did a poor job. (SOD 24:10-12.)"
(Opposition, page 7, lines 14-16.) Whether the Legishtre needs to
review the audit process to make it more robust 1S not the issue here. We
have a statute for conducting a post-election audit of 1% of the ballots
cast at the precincts or by mail. We know that fhe mtended purpose of
the 1% manual tally is not to confirm the election results but to "confirm
the accuracy of the machine count." Elections Code 336.5 Although Dr.

CASENQ: 37-2016-00020273-CL-MC-CTL
Plaintif’ Reply to DeEndants’ Opposition
to Plaintif§’ Motion for Attomey Fees -6-
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Stark is correct, i.e. that the 1% manual tally process is not the best
process we can think ofto help guard against election manipulation, it is
all we have at this time and tt is better mmnoﬂmébm only if it is
conducted properly |

6. "Nelther was there any evidence that the results of the June 2016
election-or any other election for that matter-would be d1ﬁ"erent had the
County included all VBM ballots in the 1% percent manual tally."
Evidence that something went wrong is not the standard of following the
law. Ironically, in order to obtain that evidence, we would need the

- County of San Diego to correctly complete the 1% manual tally in the

2016 elections to see if there is any anomaly. A]thbugh the court
declined to require a “re-do,” the citizens are, mformnateb/, left with the
fact that the County of San Diegol failed to conduct the post election audit
under Section 15360 correctly in prior electionsgbut citizens now have a
ruling for future enforcement. -

The 1% manual tally is a self-auditing procedure and as such, rig(;i:ous adberence to the
procedures are necessary to afford proper coverage. Getting election officials to follow the law
and to make the 1% manual tally more than just &eater is an important result of this fitigation.
Because "the public always has a significant interest in seeing that legal strictures are properly
enforced. . .in a real sense, the public always derives a 'benefit’ when ille_gai private or public
conduct is rectified.”" Woodland Hills, supra, at 939.

B. Significant Benefit to the Public.

Plaintifis offered additional cvidence at trial to support intrinsic and extrinsio statutory
iterpretation through the testimony of Phillip Stark, Ph.D., Professor of Statistics from the
University of California at Berkeley.? Proﬁessor Stark is a highly competent and renowned

3 Exhibit 53 represents Professor Stark’s Curricula Vitae,
Citizens Oversight v. Vu, et al
CASE NO: 37-2016-00020273-CL-MC-CTL
Plaintiff’ Reply to Defndants® Opposition
to Plaintif®’ Maotion fr Attomey Fees -7-
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legislative expert in the area of election integrity.! He mvented and has evaluated the "Risk

Limiting Audit Program' to continue to improve the auditing process beybl__ld the 1% manual
tally which the law now requires.’ The fact that Dr. Stark made the trip to San Diégo from his
professorial obligations at UC Berkeley for the Court to hear his views, and did so pro bono,
demonstrates the significance of the benefit to the public. |

The County of San Diego responds: "As to the practical "importance" of the tally, Dr.
Stark testificd that a manual tally will generally discover errors at a rate ofa few tenths ofa
percent, and that agai, the manual tally is ineffective and mefficient at actﬁa]ly confirmmg
election results." Again, the County of San Diego’s opposition begs the question. The
mtention of the 1% manual tally is not to "confirm the results” but to confirm the "accuracy of
the machine count." Elections Code Section 336.5. We also agree &mt_;he 1% manual tally is
not the best approach to post election audit procedures and perhaps the California Legislature
will now move to Dr. Stark’s "Risk Limiting Audit Program” or some more robust process, but
this case was not about moving to a better system but simply getting th.olsé officials to comply
fully with the law as it was written and intended. This benefit is significant.and entirely

conferred to the San Diego electorate.

* Professor Stark participated i the Post-Election Audit Standards Working G‘roup n
order to look at how the audits were conducted in California and elsewhére, and tried to figure
out what were best practices. ‘

5« . the basic idea is what an audit should accomplish is to give you confidence when it
is done that the outcome of the contest that are under audit are correct. So if going in, there is a
contest with an incorrect result, coming out of the audit that should have been corrected.
Generally by law, the only way to correct an incorrect result is by a complete hand count. So
risk-limiting audits have some chance of leading to a full hand count to set the record straight. If
the results were inaccurate in the sense that the wrong people, the wrong individuals or positions
were deemed to have won, you can think of a risk-limiting audit as an intelligent incremental
recount that stops the recount as soon as it comes very clear that it's pomtless because the

recount will just confirm the winners that were already named.”
Citizens Qversight v. Vi, e al .
CASE NO: 37-2016-00020273-CL-MC-CTL
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I, _
PLAIN TIFFS ARE ENTITLED TO AN ATTORNEY FEES
AWARD BASED ON A DETERMINATION OF LODESTAR FIGURE

A, Calculation of Lodestar.

The County of San Diego makes objections to the calculation of the lodestar figure
($98,750) because there needs to be analysis of each attorney involved in the case.
(Opposition, page 9, lines 22-24; page 10, lines 22-24.) Inreview of the supporting declaration
{Declaration of Alan L. Geraci, filed January 31, 2017, Plamtiffs agree that the time for
attorney and paralegal needed to be detailed and have provided some adj'ljstments.and updates
to the origmal lodestar amount. The original declaration combined attom'éjr and paralegal time
at the attorney rate of $395. The paralegal rate is billed at a rate of $195 per hour and not
$395. Thus, after adjustments and updates for additional time accumulated since January 31,
2017, the lodestar amount is $96,882. The breakdown for the attorneys fees are $84,332.50
(213.5 attorney hours @ $395/hour) and $12,549.50 (54.1 paralegal hcﬁirs @ $195/hour) for
the lodestar total of $96,882. (See Supplemental Declaration of Alan L. Geraci along with
billing worksheet filed herewith.) The time billed was conservative and sometimes understated
the actual time expended for tasks. (/d.) |

B. Applying a multiplier. ‘

Under Serrano I1I, there are objective standards governing ﬁu:tojllrs for the court to
consider when determming the multiplier. Factors justifying increase of the “lodestar” figure
mclude the novelty and complexity of the litigation and the skill displayed in presenting the case,
the results obtained in the case, the contingent risk factor taken by the attorney, preclusion of
other eniployment, the overall desirability for attorneys to take on public i_iqterest-cases, and delay
in payment. (Serrano v. Priest (1977) 20 C.3d 25.) Forallthe aforem_c_nﬁoned reasons afore
stated®, Plaintiffs request for a multiplier of 1.5 is reasonable and justified.. The County correctly

. ® The matter was presented on an expedited schedule and the attorney representing
Plaintiffs had to “clear the deck™ so that he and his firm could devote full time toward the
expedited discovery, deposition schedule, and trial schedule imposed by this case. The case

presented important public interest issues and enforced the law defining how our elections are to
Citizens Oversight v. Vu, et ol :
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Plaintif§’ Reply to Defndants’ Opposition

to Plaintif§’ Motion fr Attomey Fees -9-




et B = Y T VS B ¥

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

0752
points out that the “system of elections in California are unarguably complex, and much
mformation was provided at trial to educate the court about the election p}ocess.” Although
legislative intent was an important element of how the court would decide;‘.t’ne case, the case
required synthesizing rather than e@andMg the vast amount of informatioﬁ available for possible
evidence on the subject of electronic voting systems, procedure, trainjng,‘.stat.istical analysis,
canvass process, post-election procedures and requirements, voters bill (ﬁ" rights, and
governmental policy and procedure. Reducing the plethora of mformation for court consumption
at a bench trial requifed experience, skill and time so that the court had the best information
available in the amount of time allocated for this trial

V.
CONCLUSION

Plamtiffs are entitled to an award of attorney fees under Code of Civil Procedure 1021.5.
An adjusted “lodestar” of $96,882 for the 267.6 attorney and paralegal txme, at the reasonable
rate of $395 and $195 per hour respectively, is warranted. The basis for a tmultiplier of 1.5
because of the contingent risk taken, the novelty of the case, the public importance it presents and
the efficiency and skill with which the case was presented has been established. An award of
$145,323 is hereby requested.

Respectfully Submitted,

At L, feﬁaé/

AbnL. Geraci, Esq. of CARE Law
Group PC, Attorney for Plaintiffs
Citizens Oversxght Inc. and Raymond Lutz

Dated: February 24, 2017 By:

be administered and audited. The issues in this case are not only important to one election; the
decision the court has rendered will have lasting impact throughout the state. As the result of this
case, the Legislature is now meeting with experts like Philip Stark to begin a process of further
upgrading the audit process to the Risk Limiting Audit Program regarding which Dr. Stark
testified in this trial. A transcript of Dr. Stark’s testimony is now circulating among members of
the California Senate for legislative consideration of firther amendments to and refinement of
Elections Code Section 15360. Declaration of Alan L. Geraci filed in support herewith on
January 31, 2017, at paragraph 15.

Citizens Over.ught v, Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL
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Alan L. Geraci, Esq. SBN108324 ELECTRONICALLY FILED
CARE Law Group PC ' Superior Ceurt of Califemia,
817 W. San Marcos Blvd. Courty of San Diega
San Marcos, CA 92078 0272372017 =t 02:22.00 Pt
619-231-3131 telephone b e Eumarinr R
760-650-3484 facsimile e Fig. Dty Glose

s ¥ &, Leputy
alan@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CASE NO: 37-2016-00020273-CL-MC-CTL

SUPPLEMENTAL DECLARATION OF |
ALAN L. GERACI IN SUPPORT OF
PLAgN TIFFS’ MOTION FOR ATTORNEY
FEE

CITIZENS OVERSIGHT INC., a Delaware
non-profit corporation, RAYMOND LUTZ,
an mdividual,

Plaintiffs,

VS. ‘
Hon. Joel R. Wohlfeil, Judge

Voters; HELEN N. ROBBINS-MEYER, Complamt filed: June 16, 2016
San Diego County Chief Admmistrative
Officer; COUNTY OF SAN DIEGO, a Trial Date: - October 4-6, 11, 2016
public entity; DOES 1-10, s
Motion Date: March 3, 2017
Defendants. Time: 22900 am
Department: - C-73

)
)
)
i
)
MICHAEL VU, San Diego Registrar of )
)
)
)
i
)
)

I, Alan L. Geraci, supplements his declaration as follows:

1. I am an attorney at law licensed in the State of California in good standing to practice
before all state and federal courts. I am also the principal of CARE Law Group PC the
attorney of record for Plaintiffs Raymond Lutz and Citizens Oversight Inc. m this case.

2. [ have personal knowledge of the matters stated herein unless Stéted under information
and belief in which I belicve said matter to be true and correct.

3. Paragraph 14 of my declaration is materially accurate. After review of the summary in
conjunction with the County’s comments, however, I realized thét,the sumimary fails to
break down the time expended by me as the attorney and time expended by my

Citizens Oversight v. Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Supplemental Declaration of Alan L. Geraci re:

Plaintif’ Motion fr Attomey Fees -1-




VS

oo - N LA

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

paralegal/research attorney. In order to provide that breakdown, attached as Exhibits 1is a
true and correct copy of the break down of the total time expendéd by CARE Law Group
PC for all services (attorney and paralegal). Exhibits 2 and 3 are the attorney and
paralegal breakdown, respectively, for the same billing time. Included in the totéls were
adjustments of time for the flrther preparation of briefs for the various motions regarding
costs and aftorney fees. | :

4, The attorney billing rate is $395 per hour. The paralegal rate is billed at a rate of $195
per hour and not $395. Thus, after adjustments and updates for additional time
accumulated since Jarary 31, 2017, the lodestar amount is $96,882. The breakdown for
the attorneys fees are $84,332.50 (213.5 attorney hours @ $395/hour) and $12,549.50
(54.1 paralegal hours @ $195/hour) for the lodestar total of $96,882.

5. The time billed was conservative and sometimes understated the actual time expended
for tasks. Attorney travel time from North County is understated. Meetings with chents,
correspondence to clients, telephone and email comnmmications with County Counsel are
all largely excluded to reflect a bill that is not expanded by administration of the case and
focuses, instead, on the legal work and synthesis of evidence required for trial
presentation. 7 |

6. My firm sometimes etnploys a paralegal for cases like the subject.one. In this case a
paralegal was charged with assignments for preparation for depdsitions, coordinating with
Dr. Phillip Stark, and preparation of exhibit notebooks. The paraiegal bills CARE Law
Group PC at the rate of $195 per hour for research or paralegal services. In this case,
54.1 hours were billed @ $195 per hour for a total of $12, 549.50. These hours are
included in the total bill from CARE Law Group PC.

I further declare under penalty of petjury that the foregoing is true and correct.

Al £, Goraoi

Dated: February 24, 2017
Alan L. Geraci, Esq.

Citizens Oversight v. Vu, et al

CASE NC: 37-2016-00020273-CL-MC-CTL

Supplemental Declaration of Alan L. Geraci re:

Plantifs’ Motion br Attomey Fees -2-
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CARE Law Group PC

202412017 _ a7rs 6
12:02 PM Pre-bill Worksheet F’age o1
Selection Criteria

Clie. Selsction include: Citizens-Lutz 2018
Time.Selection include: Alan L. Geraci; Paralegal
Nickname Citizens-Lutz 2016 | 2016 Cltxzens L
Full Name Citizens Owersight Inc.
Address clo Raymond Lutz
1010 Oid Chase Ave,
El Cajon, CA 92020
USA
Fhone ' Fax -
Home Other (519} 820-5321
in Ref To Citizens Oversight Inc., el al v. Michael Vu, et al
Case No.: 37-2018-00020273
Fees Arrg. By billing value on each slip
Expense Arrg. By billing vatue on-each slip
Tax Profile Exempt '
Last bill
Last charge 22412017 . : '
Last payment ' ' Amount . $0.00
Date Timekeepgr I Rate . Houwrs Amount Total
D - Task Markup % DNB Time - DNB.Amt '
§/21/2016 Alan L. Geraci 39500 1.00 395.00 Biltable -
245 Attorney ' ' '
Open new file; Review Compiaint and status of service
6/22/2016 Alan L. Geraci 395,00 3.40 1,343.00 Biliable
248 Attorney
Prapare Substitution of Attormey, ex parta raotlce declarat ion of Alan -
Geraci, Proposed Order g . :
BI22/2016 Alan . Gera'ci 395.00 0.30 118.50 Billable
247 Attorney :
Prepare Amended Summons adcimg Plaintiff Cltlzens Overs;gh:
6/23/2016 Alan L. Geraci 395.00 3.00 1,185.060 8illable
248 Attorney
Prepare First Amended Complaing
6/24/2016 Alan L. Geraci 395 OG - 6.00 2,370.00° Billable
255 Atiorey : :
Prepare Muotion for Preliminary injunct ion; Declarat ion of Raymond E_utz
Points ‘and Authorities and Proposed Ordar .
8/24/2016 Paralegal -395.60 5.00° 1,975.00 - Billabie

352 Legal Ressarch )
Assist Attorey with research on. preismmary injunction and assist with
preparation of declarations




212412017 CARE Law GroupPC = ;
12:02 PM Pre-bill Worksheet C : Fadge

Citizens-Lutz 2016:Citizens Oversight Inc. {continued)

Dale Timekeeper Rate Hours Amount Total

i Task Markup % DNB Time DNB Amt

65/28/2016 Alan L. Geraci - 385.00 2. 50 987.50 Billable
230 Attomey :
Meeting with cliznt concerning pmcedum staius and e\ndens& requ ired for
preismmary injuncfion o

6/28/2016 Alan L. Geraci - © o 385.00 2.30 ©90B.B0 . Billable
252 Attormey C '
Prepare ex parte Notice for TRO, Declaration ofAlan Gerau Deciaraitan of
Raymond Lutz, Proposed Order

6£28/2016 Alan L. Geraci . _ 395.00 2.80 1,106.00 Billable
251 Altorney
Research, 1% Manual Tally Procedure; - Read secondary authorities
including "Brennan Report” POST- ELECTION AUDITS: RESTORING .
TRUST IN ELECTIONS EXECUTNE SUMMARY . :

6/30/2016 Alan L. Geraci e 395 ﬂ'o 2700 108650 . Billable
253 Attormay : : - T R . o S
Attend ex parte hearing in Dapartment T3, mciudmg Qfavei time

71312016 Alan L. Geraci 395.00 8.30 2,488.50 Billable
256 Altomey '
Review County's opposition to preliminary injunction; Prepare reply brief
Supplemental Declaration of Raymond Lutz, file and serve with POS

71412016 Alan L. Geraci ' : : ' 365.00 ©3.00 0 1.185.00 Billable
259 Attorney ' ' ' ' SR PR _ L
Research and analyze leg|slative h:story of EC&SSE(} mcarpc{‘ate anaiysas "
into czrguments i '

71812018 Paralegal ' . : 395.00 500 . 1.975.00 Biliable
353 Legal Research
Assist Attorney with research of Secretary of State Archives for Legislative
History of EC15360

74612018 Alan L. Geraci _ 395.00 740 2,804.50 Billable
257 Attorney B :
Frepare for hearing on prellmmary ln;unctwn Attencf hearmgj debnef
client on procedee -

T115/2016 Alan L Geraci - . - 39500 - :4.03 © 458000 . Bilable
260 Attotney i . . S S
Prepare Second Amended Comptmnt

7121720116 Alan L. Geraci 395.00 1.90 750.50 Billabie
261 Attamey
Prepare stipulation to file Second Amended Complaint, email
correspondence with County Counsel




" CARE Law Group PC
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212442017 A
12:02 PM Pre<hill Workshest Page 3
Citizens-Luiz 2016:Citizens Quersight Inc. (continued)
Date Timgkeaper L . Rate Hours Amount Total
£ Task : Markup % ONB Time _ DNB Amt _
7/26/2016 Alan L. Geraci o 395.{}0 .4(60 ©1,817.00 Billable
262 Attorney ' : ' ey s
Receive and analyze ‘court's rufing on’ motion for pret:mmary m;unct:on
meet with client regardmg impact and further proceef.ﬁngs _ _
8/10/2016 Afan L. Geraci _ T 395.00_ 2.00 796.00 Billable
263 Attorney ' _
Prepare ex parle notics, declaration of Alan L. Geraci, proposed order for
expedited trial proceeding
8/11/2016 Alan L. Geraci 385.00 2.30 808.50 Biilakle
284 Atiomey
Attend ex parte heanng for expedited trial, including travel tlme ' N
8/15/2016 Paralegal -~ e 190 00 L 6.00 117000  Bilisble.
323 Research o ' o g o R
Assist Attorney with meetmq ard consultmg Wizh Phaihp Stark I'viultxple
emaits. and telephone calls 1o UC Berkeley about the scope and history ‘of -
Dr. Stark's knowledge base concerning EC 15360, ‘He has worked on- -
several commitiees that were largely inwolved in the amendments to the
legistation in 2006 inciuding Post-Election Audit Standards Wori(in_g Group
8/18/2016 Alan L. Geraci _ 395 0w C0.30 118.50 Billable
266 Attorney ' ' :
Prepare Notice of Deposition for Mlchael Vu 9;’1!2016 . _
8182016 Alan L. Geraci o -7395.:{31'0 S U300 138250 Billable
354 Attorney ' ' o K S
© Email trail and telecom with Dr. Stark and Attorney Bitl S:mptch re.
Election Integrity issues, recent Legislative agenda, survey of election
officials procedure for post election audits
8/19/2016 Alan L. Geraci ' 395.00 7 0.60 237.00 Billable
270 Attorney :
Revew Answer of County of San Diego/Defendants
8/31/2016 Alan L Geraci  © . - 39500 . 0200 . 750.00 Billable
F’repare for Deposmon uf Michael Vu .
8/31/2016 Paralegal = BRI L 195 oo ‘.ij- B0 67600 ~ Billable
328 Preparation ' ‘ - Y
Preparation of outlme and notes for Deposnt:en antchael Vu-
97112016 Alan L. Geraci ' . T 395, 00 7.00 2,765.00 Biltable
268 Altomey ' :

Attend and take Derjcs;t:an ofM:chaei Vv, including travel hme




202412017 CARE Law Group PC

9/19/2016 Alan L. Geraci 395.00 1.00
272 Attorney - :
Prepare Request for F’t’oduchon of Documems with POS

12:02 PM Pre-bill Worksheet Page 4
Citizens-Lutz 2016:Citizens Owersight Inc. {continued) -
Date Timekeeper ' Rate Hours Amount Total
Task o _ - Markup.% . DNB Time DNB Amt
9/8/2018 Alan L. Geraci . ' 395.00 o2 5{} ' - 887.50 Billable
278 Atiorney '
Meet with Client, prepare far cluems deposmon d:scuss productmn cf
documents .
9/9/2016 Alan L. Geraci o 395, 00 800 3,160.00 Billabie
279 Attormey '
Attend and defend Geposmon of Raymond Lutz, mcludmg travel time -
9/12/2016 Atfan L. Geraci | 395.00 3,40 1.343.00 Billable
281 Attorhey _ : :
Continued Deposition of Reymond Lutz, including travel time :
9/12/2016 Alan . Geraci ' o 395 00 ° 040  158.00 . -Billable
271 Attorney | - - R STl S
Prepare Notice of E)aposlticaﬂ for E}Jane El Sheikh and Charles Walhs :
9/13/2016 Paralegal | O jes00 3.00 585,00 Bilfable
324 Ressarch '
Research Secretary of State archwes for legislative history of 881235
81312016 Alan L. Geraci . 395.00 4.30 1,698 50 Billabte
355 Attorney
Review of documenis to be produced by client
9/14/2016 Alan L. Geraci - R 395.00 070 27650 - Billable
276 Attomey R SR DL SR
Correspondence to Tim Barry mgardmg potentnal settiemeﬂt proposat
9/14/2016 Alan L. Geraci - L :395..0(}. | 1.50 59250 Billable
277 Attorney ' ' '
Re\new and prepare for Depositions of Diane E{.Shiekh and Charles Waiins
9/14/2016 Paralggal 195.00 7.00 1.365.00 Biltable
329 Preparation
Assist Attorney with: preparatson ofdepos ttions of Eishiekh and Waills . _
9/15/2016 Alan L. Geraci’ - o 395 oo 280 1.108.00 Billable
273 Atlomey ' : S S AR L
Atiend and take Deposmon of [}|ane EE Smekh mcfudmg travei tlme _ _
011512016 Alan L. Geraci o 395.00 2.30 908,50 Billable
274 Attorney
Attend and take Deposition of Charles Wallis
385.00

Billable
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12:02 P - Pre-bill Worksheet 5
Citizens-Lutz 2016:Citizens Owversight inc. (continued)
Date Timekeeper _ Rate Hours Amount Totai
D Task . g : Markup % DNB-Time - DNB Amt .
972212015 Paralegal _ L 190 00 .. 800 . 1.580.00 Billable
325 Preparation ' : o : . o .
Preparation of summaries- and outlmes for wnness exammaiion for Zﬂaf _ _
9/23/2016 Alan L. Geraci - - - 39500 200 79000 " Billable
298 Attorney : : '
Tetephone Deposition of Julie Rodewald, County wr%ness
9/25/2016 Alan L. Geraci _ 395.00 | 1.00 385.00 Billable
284 Attorney
Review Phillip Stark, Ph.D. Curncula vitag; Frepare Designation of ﬁxpert
9/28/2016 Alan L. Geracl o _ - : 395 DO : --2;5(3 S 8BTS0 Billable
289 Altormey fn S
Multipie telecom with County Counsel regardxng JTRC Report Pre’pare
Exhibits List and Witness List : : R
9/30/2016 Alan L. Geraci N . 395.00 240 94800 Billabte
286 Attorney _ : -
Attend TRC hearing, ncluding travel time
10/242018 Alan L Geraci 1395.00 5.00 1,875.00 Billable
288 Attomney : S : '
Prepare Trial Brzef file and sene _
10/4/2016 Alan L. Geraci S . 39500 - 0 850 335750 . Bilable .
289 Attorney S L e e . - o
Attend Tnai Pay 1, mcludmg travel time _
101512016 Alan L, Geracs 395.00 8,50 3,357.'50 Billable
290 Altorney '
Attend Trial, Day 2, including travel time
10/6/2016 Alan L. Geraci : : _ 395.00 '8.50 3,357.50 Billable
291 Attorney ' : :
Attend Trial, Day 3, mciadmg tra\fe! time '
10/10/2016 Alan L Geraci .. 395 000 230 90850 - Billable
297 Attormey - - I : : R
Telephone Conference Caii with County Counsei and Phiiilp Stark Ph. D
10/11/2016 Alan L. Geraci - 3500 B850 335750 Billable

282 Attorney
Attend Tral, Day 4. mciudmg traw:i time
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336 Attorney
Prepare objection to SOID, file and serva

12:02 PM Pre-bill Worksheet ~Page 6
Citizens-Lutz 2016:Citizens Oversight Inc. (continued)
Date Timekeeper S Rate Hours Amount Total
0 Task - Markup % DNB Time DNB Amt
10/13/2016 Alan L. Geraci _ - 385.00 - 100 0 385.00 Billable
299 Attornay '
Multipte telephone calls to attorney seivice to obtain cemﬁed copies of the
Legislative History of EC15360 to replace the existing Exhibit 59
10/18/2016 Alan L. Geraci | 395000 . 500 1,975.00 Biltable
330 Preparation ' S ' : :
Preparation of closing brief
10/21/2016 Paraiegal - 185,00 4.00 780.00 Billable
326 Preparation
Preparation of Exhibit 59 for resubmission to Court
10/22/2016 Alan L. Geraci 395.00 2.00 790.00 Biltable
300 Aftorney ' : ' 2
Revew Legisiative Intent documents; Asmgn to paraiegal to reorgamze :
and bate stamp :
10/22/2016 Paralegal : 19500 0 5.00 975.00 Billable
327 Preparation ' ' S '
Preparation Exhibit 9 with numeric pagination.
10/23/2016 Paralegal ' 19500 360 702 .00 Billable
332 Review
Review of closing brief and edits
1072412016 Alan L. Geraci 395 6o, 6,70 2.646.50- Billable
331 Attorney ' : o _ _ o :
Completion of Closing Brief ahd filing wuth pronf ofsamr:e 3
1012412016 Alan L. Geraci N . aesc0 - 200 79000- Bilabls
333 Attornay ' o : '
Review of County's closing briefand summarize for file
10/26/2016 Paralegal : 195.00 0.20 39.00 Billable
334 Fiie Review
Calendar status conference 120412016
10/28/2016 Alan L. Geraci . - _ : '395.0’{1 .. 800 237000 . Bilable
335 Attomey. ' S & ' PR R USRS '
Review Statement of {ntended De{JFSIQﬁ Rasearc:h notes fmm tnal-' AR : _
11/8/2018 Alan L Geraci : 39500 500 197500 Bilable




212412017 CARE Law Group PG ..
12.02 PM Pre-hill Werksheet

Citizens-Lutz 2018:Citizens Owersight Inc. (Continued)

Date Timekeeper : - Rate Hours Amourt Total
iD Task © Markup % DNB Time DNB Amt

T1/10/2016 Alan L. Geragi 395.00 - 1.30 - 513.50 Billable

337 Atiomney
Review County’s ohjections to S0

11/30/2016 Alan L. Geraci R - 395.00 1,00 39500 Billable
338 Attorney = : e - : : S
Review tentative re status conference

127172016 Alan L. Geraci : . 395,00 440 1,580.00 Billable
339 Attorney :
Attend status conference, Depl. 73, including travet time

127212016 Alan L. Geraci ' S o : 395.00 3.00 1,185.00 Billable
341 Attorney ' :
“email, telecom with County Counse? e stlpufatmn on amendmeﬂis 20 SO!D _

12/16/2016 Alan L. Geraci - . 395 00 __2'_.80.' C4108:00 Biflable
343 Attomey R o T ' S
Attend status cc}nference Depi 73 rnc&udmg travel time

12/20/2016 Alan L. Geraci o 395.00 2.50 ' 987.50 Bifiable
342 Aftornsy
Receive and revew Statement of Decigion

12/29/2016 Alan L. Geraci- o o - 388, 00 270 . 1,066.50 * Billable
344 Attomey | . S
. Prepare Judgmem emaxl and exchange with County Counsel

1/20/2017 Alan L. Geraci S ' ' 395._00 3000 39500 ¢ Billable
345 Attorney ‘ . R ' B
Receive and review Judgment

172002017 Alan L. Geraci 395.{)0 1.00 395.00 Billable
346 Atiomey
Prepare and serve Notlce of Entry of Judgment with proof.of sendce

1/22/2017 Paralegal ' o | 195.00 230 448.50 . Billable
347 Preparation o C '
Preparation of Mem{:randum of Costs wath proot of serwce by ma;{ :

1/26/2017 Alan L. Geraci T -'3 395 00 T 800 2,370.00 - Billable
348 Attorney ' o - S
Praparation of NlOtIGH fc}r Attorney fees ;mfsuam to C,(,P 102’; § with
Declaration of Alan L. Geraci . '

212212017 Alan L. Geraci : 396.00 2.00 790.00 | Billable

349 Attorney _ _
Prepare Reply Motion to Strike County Memo of Costs
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12:02 PM " Pre-bill Worksheet Page 8
Citizens-Lutz 2016:Citizens Oversight Inc. (continued)
Date Timekeeper : Rate Hours Amount Total
n Task ' Markup % DNB Time DNB Amt
212212017 Alan L. Geraci 395.00 - 200 790.00 Billable
350 Attorney '
Prepare Opposition to Defendants' Motion to Tax
22312017 Alan L. Geraci 395.00 7.50 2;962..50 ' Billable
351 Altorney ' C
Review County Oppos:tson to Motion for Attomey Fees pu:suani to CLP
1021.5; Prepare Reply
212412017 Alan L. Geraci . : : 38500 0.80 318.00 Billable
356 Attorney ' _ '
Review Stiputation re limited jurisdiction filing; emall thread
2/24/2017 Alan L. Geraci - 395.00 350 1,382.50 Billable
357 Attorney ' _ S '
Review and atigment declaration re attorney fees; - update attorney feas
TOTAL  Billable Fees | o o 26780 - $96,882.00
Date - Timgkeeper Price Quantity Arount Total
in Expense Markup % _ :
B/23/2016 Alan L. Geraci 0.54 - 74.000 39.96 Billable
249 Trawel Expense : :
Attend ex parte heating, Judge Taylor/San D|ego Supeﬂﬂl‘ Court
B/3012016 Alan L. Geraci o 054 74.000 ©39:06 - Biliable
254 Travel Expense ' - : :
Attend ex parte hearing in Department 73/ San Dlego Supenor Coun
7I612016 Alan L. Geraci o : C 0.54 75000 40,80 Billable
258 Travel Expense
Travel to Court Department 73, San Diego Superior Cowrt on hearmg for
preliminary injunction
8/1120116 Alan L. Geraci : . 084 ?5.000 40.50 Billable
265 Travel Expense ' : :
Attend ex parte hearing for exped;%ed tr:ali San Déego Superlor Csur’(
Departmeni 73 : : v
9/1/2016 Alan L. Geraci o R "0.5_4.'  7s000 4104 Biltable
289 Travel Expense S ' ' o ' :
Travel to Court County Counsel Ofﬁce Depomtion of Michael. Vu
9/9/2016 Alan L. Geragi o 0.54 75.000 40.50 Billable

280 Travel Expense
Deposition of Raymaond Lutz at. County Counsel's Office
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12:02 PM _ Pre-bilt Worksheet g
Citizens-Lutz 2016:Citizens Oversight Inc. {continuéd)
Date Timekeeper | Price Quantity Amount Total
i Expense Markup % _ o :
2/9/2018 Alar L. Geraci : : 0.54 75,000 40.50 Billable
282 Travel Expense ' ' :
Deposition of Raymond Lutz at Cﬂunty Counsel $ Oﬁ'ce _ .
9/12/2016 Alan L. Geraci ~ . - S _ '0‘:514 75000 0 4050 " Billable
283 Travel Expense : ' S ~ -
Continued Deposition of Raymond Lutz. at County Counsels Ofﬁce
9/15f2016 Alan L. Geraci : 0,54 75.000 40.50 Billable
275 Travel Expense
Deposition of Diane El Shiekh and Charles Walis at County Counsel's
Office
9/30/2018 Alan L. Geraci _ o _ 0.5’4; . 74.0007 3996 . Billable
287 Travel Expense N _ S o
Attend TRC hearmg Department 73, Supeﬂor Ccuﬂ of Cahfe{ma _
10/4/2016 Alan L. Geraci - - pis4 : 76.000° - 41.04  Billable
293 Travel Expense Lo - ' : -
Travel to Court, Superior Court of Cahferma.
10/5/12018 Alan L. Geraci : ' 0.54 76.000 41.04 Billable
294 Travel Expense
Travel 1o Coud Superior Cour{ of Cah?ornta _
10/6/2016 Alan L. Geraci - 054 76.000 . 41.04 . Billable
295 Travel Expense ' ER ST ERE o
Travel to Court, Superiar Caurt of Caizforma _
10/11/2016 Alan L. Geraci SRR | 054 76000 41.04 . Billable -
296 Travel Expense ' : : :
Travel to Coutt, Superior Courd of California
127172016 Alan L. Geraci 0.54 ~ 76.000 41.04 Billable

340 Travel Expense
Travel to Court San Marcos/San Diego Supenor Court

TOTAL Bilable Costs . . .o 560002
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12:02 PM : . Pre-bill Worksheet _ . _ . Page 10

Citizens-Lutz 2016:Citizens Oversigh%-!hc._'(c:ontimsed) o

‘Calcutation of Fees and Costs .

Amount Total
Fees Bill Arrangement; Slips
By billing value on-each slip.
Total. of biltable time slips . _ B S $96.882.00
Total of Fees (Time Chargesy ' o s o $96,882.00
Costs Bili Arrangement. Slips
By billing value on gach slip,
Total of billable expense slips $609.12
Total of Costs {Expense Charges) ' : ' $609.12
Total new charges T S S ' $97.491.12
New Balance. C o R . _
Current = ' . — ' $97,491.12
Total New Balance - - $97.491.12

TRy
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12:00 PM Pre-bill Worksheet - Page 1
Selection Criteria
Clie.Selection Inctude: Citizens-Lutz 2016
Time.Selection Include: Alan L. Geraci
Nicknamae Citizens-Lutz 2016 | 2016 Citizens-L
Full Name Citizens Qwersight ihe.
Address clo Raymond Luiz
1010 Old Chase Ave.
El Cajon, CA 92020
USA
Phone Fax
Home Other (619) 820- 532?
in Ref To Citizens Oversight Inc., et al v. Michael Vu, et al
Case No.: 37-2016-00020273
Fees Amg. By hilling valugé on each slip
Expense Arrg. By billing value on each slip
Tax Profile Exempt
Last bili _
Last charge 212412017 :
Last payment ' Arnount $0.00
Date TimeKeepert : - Rate Hours Amaunt-.. Total’
i Task ' Markup % DNB Time DNB Amt
6/21/2016 Alan L. Geraci 395.00 100 39500 Bitlable
245 Attorney
Open new fite; Review Complaint and status of sendce
62212016 Alan L. Geraci 395.00 3.40 1,343.00 Biltable
245 Attorney
Prepare Substitution of Attorney. ex parte notice, declaratmn of Alan-
Geracy, Proposed Qrder- o :
6/22/2016 Alan L. Geraci. 385, 00 030 . 118.50 Billable
247 Attorney : C - ' o
Prepare Amended Summcns adding Plamtlff C:ztzens Overs;ghf
6/23/2016 Alan L. Geraci 395.00 "3.00 1,165.00 Bijlable
248 Attorney
Prepare First Amended Compiamt
5/24/2016 Alan L. Geraci - 385.00 “ 800 2,370.00 Billabie
255 Attorney ' . '
Prepare Motion for Pre%;mmary [njunction; Declaratmn of Raymond Lutz
Points and Authon:ses and Prcposed Order
6/28/2016 Alan L. Geraci 396.00 2.50 987.50 Billahle

250 Atlormey
Meeting with client conceming procedure, status and e\ﬁdence required for

preliminary ijunction




202412017 CARE Law Group PC
12:00 PM ' Pre-bill Worksheet -

Citizens-Lutz 2018:Citizens Oversight Inc. (conﬁﬁued)

0768

age 2 |

263 Attorney
Prepare ex parte notice. declaration of Alan L. Geraci, proposed order for

expedited tial progeeding

Date Timekeeper Rate Hours Amount Total
Task Markup % DB Time DNB Amt :
6/28/2016 Alan L, Geraci ' 396.00 2.30 908,50 Billable
252 Atlormey '
Prepare ex parte Notice for TRO, Declaration of Alan Geraci, Dectaratlon of
Raymond Lutz, Proposed Order
8/28/2016 Alan L. Geraci . . 395'.-00_' : 2.80 1,106.00 Billable
251 Atltorney
Research, 1% Manual Tally Procedure; Read secondary authoritnes
including "Brennan Report” POST-ELECTION AUDITS: RESTORING
TRUST IN ELECTIONS EXECUTIVE SUMMARY
B/30/2018 Alan L. Geraci _ 395.00 2.79 1,086.50 Billabls
253 Afterngy
Attend ex parte hearing in Department 73, including tra\;fel time
71372016 Alan L. Geraci o _ _' ' 395 D{} - B6.30 2.488.50 _ Billable
. 256 Attorrey ' - R :
Review County's Qpposmon to. prehmmary snjurwtson F"repare rep!y brlef
Supplemental Declaration of Raymond Luiz, fite and sene with POS
71412016 Alan L. Geraci ' . 385.00 ~3.00 1.185.00 Billable
259 Attorpey L
Research and analyze legislative history of EC15380, incorporate analysis
into arguments
716/2016 Alan L. Geract _ _ ' _ 395,00 S 70 280450 Billable
257 Alomey : ' S '
Prepare for heating on preliminary m;unct on; Attend hearing, debrief
client on procecfure . IR
7115/2018 Alan L. Geraci : o . 395.00 4.00 1,580.00 Billable
260 Atforney :
Prepare Second Amended Comp%amt
71212016 Alan L. Geraci - 385.00 1.80 750.50 Billable
261 Attormney
Prepare stipulation to file Second Amended Complaint; email
corrgspondence with County Counsel . _
7{26/2016 Alan L. Geraci : : - S 395 '{10 L4800 1 1,817.00 ¢ Billable
262 Attorney : ' R ‘ L ' : o
Receive and analyze courl's rulmg ¢n motian fer prehmmary m;unetmn
meet with client regarcfmg nmpact and further pmceedmgs '
8/10/2018 Alan L. Geraci . ' : - 395. OO 2.00 780.00 Billable




355 Attomey
Review of documents to be produced by client

202412017 CARE Law Group PC | 0769
12:00 PM Pre-bill Worksheet - Y "Page 3
Citizens-Lutz 2016:Citizens Owersight Inc. {continuad)
Date Timekeeper Rate Hours Amount Total
Task Markup % DNB Time DNB Amt
871172018 Alan L. Geraci 385.00 2.30 908.50 Billable
264 Attorney
Attend ex parte hearing for expedited trial, including iravel time
8/18/2016 Alan L. Geragi 395,00 0.30 118.50 Billable
266 Attorney
Prepare Notice of Deposition for Michae! Vu: 9172018
8/18/2016 Alan L. Geraci 385.00 3.50 1,382.50 Billable
354 Attorney
Email trail and telecom with Dr, Stark and Attorney Bill Simpich re:
Election Integrity issues, recent Legislative agenda, survey of election
officials procedure for post election audits
8/19/2016 Alan L. Geraci 395.00 .60 237.00 Bitlable
270 Attorney
Review Answer of County of San Diego/Defendants
8/31/2046 Alan L. Geraci 395.00 2.00 790.00 Billable
267 Attormney
Prepare for Deposition of Michael Vu
87112016 Alan L. Geraci . 395.00 7.00 2,765.00 Biltable
268 Attorney
Attend and take Deposition of Michae! Vu. including travel time
5/8/2016 Alan L. Geraci 395.00 2.50 987.850 Bilable
278 Altorney
Meet with Client, prepare for chient's deposition; discuss production of
documents
9/6/2016 Alan L. Geragi 395.00 8.00 3.160.00 Billable
279 Attarney
Attend and defend Deposition of Raymond Lutz, including travel time
/1272016 Atan L. Geragi 365.00 3.40 1,343.00 Biliable
281 Attorney
Continued Deposition of Raymond Lutz, inchiding travel time
9/13/2016 Alan L. Geraci 395.00 0.40 168.00 Billable
271 Attomey
Prepare Notice of Deposition for Diane Ef Sheikh and Chares Wallis
9/13/2016 Alan L. Geraci 395.00 4,30 1,698.50 Bijlabis
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290 Aflomey
Atlend Trial, Day 2. including travet time

12:00 PM | © Pre-bill Worksheet - Page 4
Citizens-Lutz 2016:Citizens Oversight-Inc. {continued) -
Date Timekeeper : . Rate Hours Amound Total
Task Warkup % DNB Time DNB Ami _
9/14/2016 Alan L. Geraci . 395.00 0.70 276.50 Billable
270 Attomey ' :
Correspondence to Tim Bany regarcfmg potent;a[ settlement pmposai
9/14/2016 Atan L. Geraci _ Co 395 00 150 592.50 Billable
277 Attorney : ' ' '
Review and prepare for Deposntmns of Diane El Shiekh and Charles Wallis
9/158/2018 Alan L. Geraci 395.00 2.80 1,106.00 Billable
273 Attorney
Attend and take Deposition of Diane E| Sh ekh, including travel {ime
9/15/2016 Alan L. Geraci 395,00 2.30 908.50 Billabig
274 Attornay : :
Attend and take Deposmon ofCharEes Wallis
9/19/2016 Alan L. Geraci R 395.00 “1.00 395.00 Biltable
272 Attorney ' . T :
Prepare Request for Production of. Doczjmerﬁs writh F-’C)S
9723/2016 Alan L. Geraci ' ' _ 39500 200 790.00 Bittable
298 Atlomey '
Teiephcme Deposition of Juhe Rodewaid, Coun‘{y wilness
9/28/2016 Alan L, Geraci . _ 395 OO' A 1.00 . 395.00 Billable
284 Attomey ' ' R
Review Phillip Stafk Ph. D cumcuia vntae Prepare Deszgnafien of Expert -
9/28/2016 Alan L. Geraci | ' 395, OO U 2..5{') 987.50 Biltable
285 Atftorney ' '
Multipte telecom with County Counsei regarding JTRC Report; Prapare
Exhibits List and Witness List
- 9/30/2016 Aian L. Geraci : 385.00 2.40 948.00 Biiabie -
266 Attomey : : S o
Attend TRC hearing, including travel time
10/2/2016 Alan L. Geraci | S 38500 - C 500 197500 Billable
288 Attorney ' T L : : :
Prapare Trial Brief, fi Ee and serve
10/4/2016 Alan L. Geragi | 38500 L850 3,357 .50  Bilabls
289 Attorney ' : . C
Attend Triat, Bay 1. including travel time
10/5/2016 Alan L Geraci ' 395.00 8.50

3,357 .50 Billable
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337 Attorney
Review County's objections to S0ID

2/2442017 CARE Law Group PC
12:00 PM Pre-bill Worksheet Page 5
Citizens-Lutz 2016:Citizens Oversight In¢. {continued)
Date Timekeeapar Rate Hours Amount Total
[8] Task Markup % DNB Time ONB Amt
10/6/2016 Alan L. Geraci 395.00 - 8.50 3,357 .50 Billable
281 Attorney
Attend Trial, Day 3, including travel time
t0/10/2016 Alan L. Geraci 385.00 2.30 908.50 Billable
297 Attorney
Telephone Conference Call with County Counsel and Phillip Stark, Ph.D.
10/112016 Alan L. Geracl 395.00 8.50 3,357.50 Billable
292 Attorney
Attend Trial, Day 4, inctuding travel time
10/13/2018 Alan L. Geracl 395.00 ©1.00 395.00 Biilable
299 Aftorney '
Multiple telephone calls to attormney servce to obtain certified copies of the
Legislative History of EC153860 {o replace the existing Exhibit 58
10/18/2018 Alan L. Geraci 395.00 5.00 1,976.00 Billable
330 Preparation
Preparation of closing brief
1042272016 Alan L. Geraci 396.00 2.08 780.00 Billable
300 Attomney
Review Legisiative Intent documents: Assign to paralegal o reorganize
and bate stamp
10/2412016 Alan L. Geraci 395.00 6.70 2,646.50 Billable
331 Attorney
Compiletion of Closing Brief and filing with proof of service
1042412016 Alan L Geraci 395.00 2.00 790.00 Bilable
333 Attorney
Review of County’s closing brief and summarize for file
10/28/2016 Alan L. Geraci 395.00 6.00 2,370.00 Billable
335 Attorney
Review Statement of intended Decision; Research notes from trial
© 11/8/2016 Alan L. Geraci 395.00 5.00 1.975.00 Billable
336 Atterney
Prepare objection to SQID, file and serve
11711072016 Alan L, Geraci 395.00 - 1.30 513.50 Billable
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212412017  CARE Law Group PC

12:00 PM o Pre-bill Worksheet ?"2- Page 8
Citizens-Lutz 2016:Citizens Oversight Inc. (continued)
Date Timekeeper _ L - Rate Hours Amount Total
e Task Markup % DNB Time DNB Amt
11/303/2016 Alan L. Geraci ' 395.00 1.00 385.00 Billable
338 Attorney '
Review tentative re status conference
121172016 Alan L. Geraci . - 395.00 400 1.580.00 Billable
339 Atiomey ' S '
Attend status conference Dep% 73 mcludmg iravei iame .
12212016 Alan L. Geraci | | 39500 - 300 1,185.00 Billable
341 Alterney '
emafl, telecom with County Counsel re stlpulatton on amendments to 501D
121612018 Alan L. Gerac o . | 396.00 2:80 1.106.00 Billable
343 Attorney :
Attend status conference Dept 73, including travel time
12/20/2016 Alan L. Geraci - - . 395.00 1250 98750 Billable
342 Attorney o S St : :
Receive and review Statement of Demston
12/29/2016 Alan L. Geraci 3800 270 1066.50 Billable
344 AHtorney ' B
Prepars Judgment; ema;l and exchange with Ccumy Counsel
1£20/2017 Alan L. Geraci R : 395,00 1.00 395.00 Billabla
345 Attomay '
Recelve and reviaw Judgment _
112012017 Alan L. Geraci o as00 100 395.00 Bitlabie
346 Attorney ' ' R '
Prepare and serve Notice of Entry of. Judgment wﬂh pmof of service
172612017 Alan L. Geraci ' 395.00 6.00 2;370,0(} Billable
348 Attorney
Preparation of Motion for Attorney fees pursuant to CCF’ 1021.5 with
Declarai:on of Alan L., Geraci
2/122i2017 Alan L. Geraci S T 395.00 - 2.00 790.00 Billable
349 Attorney ' : '
Prepare Reply Motlan fo- Stnka County Memo of Costs
2220017 Alan L Geraci 395 co L 200 Billable

350 Attormey
Prepare Opposition to Defendants Motion to Tax

790.00
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[2412017 CARE Law Group PC
12:00 PM Pre-bill Worksheet Page 7
Citizens-Luiz 2016:Citizens Oversight Inc. {continued)
Date Timekeeper Rate Hours Amount Total
D Task Markup % DNB Time DNB Amt
212372017 Alan L. Geraci 395,00 7.50 2,862.50 Biilabte
351 Attorney
Review County QOpposition to Motion for Attorney Fees pursuant to CCP
1021.5; Prépare Reply
212472017 Alan L., Gerac 305.00 0.80 316.00 Billabie
356 Attorney :
Revew Stipulation re limited jurisdiction filing; email thread
212412017 Alan L. Geraci 385.00 3.50 1,382.50 Bitlabie
357 Attorney
Review and augment dectaration re attomey fees; update attorney fees
TOTAL Bittable Fees 213.50 §84,332 50
Date Timekeeper Price Quantity Amourt Total
D Expense Markup % . _
G/23/2018 Alan L. Geraci 0.54 74.000 39.96 Billable
248 Travel Expense
Attend ex parte hearing, Judge Tayloe/San Diego Superior Court
6/30/2016 Alan L. Geraci 0.54 74.000 39.96 Biilable
254 Travel Expense
Attend ex parte hearing in Department 73/ San Diego Superior Court
71612018 Alan L, Geraci 0.54 75.000 40.50 Billable
258 Trawl Expense
Travel to Court Depariment 73, San Diego Superior Court on hearing for
preliminary injunction
8/11/2018 Alan L. Geraci 0.54 75.000 40,50 Billable
285 Travel Expense
Attend ex parte hearing for expedited trial/ San Diego Superior Court
Department 73
9172018 Alan L. Geraci 0.54 76.000 41.04 Billahle
269 Travel Expense
Travel to Court County Counsel Office, Deposition of Michael Vu
9/9/2016 Alsn L. Geraci 0.54 75.000 40.50 Billable
280 Travel Expense
Deposition of Raymond Lutz at County Coungel's Office
9/9/2016 Alan L. Geraci 0.54 75000 40.50 Billable

282 Travel Expense
Deposition of Raymond Lutz at County Counsel's Office




202412017 CARE Law Group PC 077
12:00 PM Pre-bili Worksheet Page 8
Citizens-Lutz 2016:Citizens Oversight Inc. (gontinued)
Date Timekeeper Price Quantity Amount Total
1 Expense Markup %
8712/2016 Alan L. Geraci 0.54 75.000 40.5C Billable
283 Trawel Expense
Continued Deposition of Raymond Lutz at County Counsel's Office
9/16/2016 Alap L. Geraci 0.54 75.000 40.50 Biltable
275 Travel Expense
Deposition of Diane EI Shiekh and Charles Wallis at County Counsel's
Office
9/30/2018 Alan L. Geraci 0.54 74.000 35.96 Billable
287 Trawel Expense
Attend TRC hearing, Department 73, Superior Court of California
101412016 Alan L. Geraci 0.54 76.000 41.04 Billable
293 Travel Expense
Travel to Court, Superior Gourt of California
101512016 Alan 1. Geraci 0.54 76.000 41.04 Sillable
294 Travel Expense
Travel to Court, Superior Court of California
10/6/2016 Alan L. Geraci 0.54 76.000 41.04 Billable
295 Travel Expense
Trave! to Court, Superior Court of California
10/11/2016 Alan L. Geraci 0.54 76.000 41.04 Bitable
296 Travel Expense
Travel to Court, Superior Court of California
12112016 Alan L. Geraci 0.54 76.000 41.04 Billable
340 Travel Expense
Travel to Court San Marcos/San Diego Superior Court
TOTAL  Billable Costs $609.12
Calcutation of Fees and Costs
Amount Total
Feas Bill Arrangement: Slips
By biling value on each slip.
Total of billable ttme slips $84,332.50
Total of Fees (Time Charges) $84,332.50




212412017 CARE Law Group PC
12:00 PM . Pre-bill Worksheet

Citizens-Lutz 2016:Citizens Owersight Inc. {continued)

Costs Bill Arrangement: Siips
By billing value on each slip.

Total of hillable expense slips
Total of Costs (Expense Charges)
Total new charges

New Balance
Current

Total New Balance

0775

Page 9
Amount Total
$609.12
$608.12
$84.941 62
$84,941.62
$84 94162
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202412017 CARE Law Group FC
12:00 PM Pre-bill Workshieet Page 1
Selection Criteria
Clie Selsction include: Citizens-Lutz 2016
Time. Selection Include: Paralegal
Nickname Citizens-Lutz 2018 | 2016 Citizens-L
Full Name Citizens Owversight inc.
Address cfo Raymond Lutz
1010 Old Chase Ave.
El Caion, CA 92020
USA
Phone Fax
Hame Other (B819) 820-5321
In Ref To Citizens Owersight Inc., et al v. Michael Vu, et al
Cass No.: 37-2016-00020273
Fees Ay, By billing value on each slip
Expense Arrg. By billing value on each slip
Tax Profile Exempt
Last bill
Last charge 172212017 _
Last payment Amount $0.00
Date Timekeeper Rate  Hours Amount Total
iD Task Markup % DNB Time DNB Amt
6/24/2016 Parategal 395.00 5.00 1,875.00 Billabie
352 Legat Research
Assist Attomey with research on preliminary injunction and assist with
preparation of declarations
7/5/2015 Paralegal 395.00 5.00 1,875.00 Billanle
353 Legal Research
Assist Attorney with research of Secretary of State Archives for Legisiative
History of EC15360
871572018 Paralegal 195.00 8.00 1,170.00 Billable
323 Resgarch
Assist Attormey with meeting and consulting with Phillip Stark. Multiple
emails and telephone calls to UC Berkeley about the scope and history of
Dr. Stark's knowledge base conceming £EC 15360. He has worked on
several committees that were largely involved in the amendments to the
legislation in 2006 including Post-Election Audit Standards Working Group
813172016 Paralegal 195.00 ©5.00 975.00 Bitlahle
328 Preparation _
Preparation of outline and notes for Deposition of Michael Vu
GI13/2016 Paralegal 195.G0 3.00 585 00 Billable

324 Research
Research Secretary of State archives for legislative history of 581235
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12:00 PM Pre-bill Workshest Page 2
Citizens-Lutz 2016:Citizens Oversight Inc. (continued)
Date Timekeeper Rate Hours Amount Total
3] Task Markup % DNB Time DNB Amt
4/14/2016 Paralegal 195.00 7.00 1,365.0C Billable
329 Preparation
Assist Attorney with preparation of depositions of Elshiekh and Wallis
/2212016 Paralegal 165.00 §.00 1,560.00 Billabie
325 Preparation ‘
Preparation of summaries and outfines for witness examination for trial
1072112016 Paralegal 195.0G 4.00 780.00 Billable
326 Preparation
Preparation of Exhibit 5% for resubmission to Court
10/22/2018 Paralegal 195.00 5.00 975.00 Billable
327 Preparation
Preparation Exhibit 59 with numeric pagination.
10/23/2016 Parategal 195.00 3.60 702.00 Billable
332 Review
Review of closing hrief and edits
10/26/2016 Paralegal 165.00 0.20 39.00 Billable
334 File Review
Calendar status conference 12012016
142212017 Paralegal 195.00 - 2.30 448 50 Billable
347 Preparation
Preparation of Memorandum of Costs with proof of senice by mail
TOTAL Billable Fees 5410 $12,549.50

TR A TR R

Total of hillahie expense slips $0.00
Calcuiation of Fees and Costs

Amount Total
Fees Bill Arrangement: Slips
By billing value on each slip.
Total of billable time slips $12,548.50
Total of Fees (Time Charges) $12,549.50
Total of Costs {(Expense Charges) $0.00




212472017 CARE Law Group PC
12:00 PM Pre-bill Worksheet

Citizens-Lutz 2016:Citizens Oversight Inc. (continued)

Total new charges

New Balance
Current

Total New Balance

0779

Page 3
Amount Total
$12,549.50

$12.549 50
$12,549.50




SUPERIOR COURT OF CALIFORNIA, 0780
COUNTY OF SAN DIEGO B

HALL OF JUSTICE
TENTATIVE RULINGS - February 28, 2017

EVENT DATE: 03/03/2017 EVENT TIME: 09:00:00 AM DEPT.: C-73
JUDICIAL OFFICER:Joel R. Wohlfeil

CASE NO.:  37-2016-00020273-CL-MC-CTL
CASE TITLE: LUTZ VS MICHAEL VU [IMAGED]

CASE CATEGORY: Givil - Limited CASE TYPE: Misc Complaints - Other

- EVENT TYPE: Motion Hearing (Civil) .
CAUSAL DOCUMENT/DATE FILED: Motion to Strike or Tax Costs, 02/01/2017

The Motion (ROA # 155) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order awarding attorney fees, pursuant to California Code of Civil Procedure Section 1021.5, is, for
the reasons described below, CONTINUED until Thursday March 30, 2017 at 9:00 a.m. in this
Department. Tentative rulings will be provided prior to the hearing.

The Motion (ROA # 162) of Defendants / Respondents Michael Vu, named in his capacity as the
Registrar of Voters for the County of San Diego, and the County of San Diego ("Defendants”) for an
order striking or reducing the costs from Plaintiffs' memorandum of costs, under Rule 3.1700 of the
California Rules of Court, is, for the reasons described below, CONTINUED until Thursday March 30,
2017 at 9:00 a.m. in this Department. Tentative rulings will be provided prior to the hearing.

Plaintiffs' Motion (ROA # 168) for an order to strike Defendants’ Memorandum of Costs, pursuant to CCP
Section 1032(a){4) insofar as Defendants were not the prevailing party, is, for the reasons described
below, CONTINUED until Thursday March 30, 2017 at 9:00 a.m. in this Department. Tentative rulings
will be provided prior to the hearing.

The continuance of all three Motions is necessitated by Plaintiffs' failure to provide sufficient
documentation supporting the claimed attorney fees. The party moving for an award of attorney fees
bears the burden of establishing entitlement to an award, and documenting the appropriate hours
expended and hourly rates. Christian Research Institute v. Alnor (2008) 165 Cal. App. 4th 1315, 1320.
To that end, the Court may require a party to produce records sufficient to provide a proper basis for
determining how much time was spent on particular claims. Id. The Court also may properly reduce
compensation on account of any failure to maintain appropriate time records. ld. The evidence should
allow the Court to consider whether the case was overstaffed, how much time the attorneys spent on
particular claims and whether the hours were reasonably expended. Id.

The Court exercises its discretion to continue the hearing date to permit Plaintiffs to submit additional

Event ID: 1773133 TENTATIVE RULINGS Calendar No.:
Page: 1

!
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CASE TITLE: LUTZ VS MICHAEL VU [IMAGED] CASE NUMBER: 37-2016-00020273-CL-MC-CTL

evidence in support of the claimed fees. Presently, a single page of Plaintiffs’ counsel's declaration is
devoted to establishing a lodestar amount of $99,066 (250.8 hours x $395). This is insufficient.
Compounding this deficiency is the admission within Plaintiffs’ reply that this lodestar amount is incorrect
because it does not account for the lower hourly rate for the paralegal time. Plaintiffs need either
produce the billing records supporting each entry within this declaration, or produce a much more
comprehensive and detailed declaration. For example, line items such as a., b.iii., b.iv., and c. (this list
is not exhaustive) must set forth the time devoted to each communication, hearing, discovery request /
response, etc. Defendants must be provided with sufficient information such that they can draft a
comprehensive opposition challenging the various time entries.

Plaintiffs must file and serve a supplemental declaration of counsel (which may also include time
records) by no later than Monday March 13, 2017. Defendants' supplemental opposition must be filed
and served by no later than Friday,March 24, 2017. A supplemental reply brief must be filed and served
by Tuesday March 28, 2017. Additional briefing or evidence for the concurrently set motions challenging
the cost memorandums will not be permitted.

IT 1S SO ORDERED.

Event ID: 1773133 TENTATIVE RULINGS Calendar No.:
Page: 2




SUPERIOR COURT OF CALIFORNITA,
COUNTY OF SAN DIEGO '

CENTRAL i 0782
MINUTE ORDER

DATE: 03/03/2017 TIME: 09:00:00 AM  DEPT: C-73

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil
CLERK: Juanita Cerda

REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT: R. Camberos

CASE NO: 37-2016-00020273-CL-MC-CTL CASE INIT.DATE: 06/16/2016
CASE TITLE: Lutz vs Michael Vu [IMAGED]
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: County of San Diego, Michael Vu ' B
CAUSAL DOCUMENT/DATE FILED: Motion to Strike or Tax Costs, 02/01/2017

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: Citizens Oversight Inc, Raymond Lutz ‘
CAUSAL DOCUMENT/DATE FILED: Motion to Strike or Tax Costs RE Defendants Memorandum of

Costs, 02/03/2017

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: Citizens Oversight Inc, Raymond Lutz :
CAUSAL DOCUMENT/DATE FILED: Motion for Attorney Fees Pursuant to CCP 1021.5, 01/31/2017

APPEARANCES R
Stephanie Karnavas, specially appearing for counsel Timothy M Barry, present for

Defendant,Appellant(s}).
The Court confirms the tentative ruling as follows:

The Motion (ROA # 155) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order awarding attorney fees, pursuant to California Code of Civil Procedure Section 1021.5, is, for
the reasons described below, CONTINUED until Thursday March 30, 2017 at 9:00 a.m. in this
Department. Tentative rulings will be provided prior to the hearing.

The Motion (ROA # 162) of Defendants / Respondents Michael Vu, named in his capacity as the
Registrar of Voters for the County of San Diego, and the County of San Diego ("Defendants") for an
order striking or reducing the costs from Plaintiffs’ memorandum of costs, under Rule 3.1700 of the

DATE: 03/03/2017 MINUTE ORDER Page 1
DEPT:. C-73 _ Calendar No. 10




CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL

Vi ¥ Tl
California Rules of Court, Is, for the reasons described below, CONTINUED until Thursday #arch 30,
2017 at 9:00 a.m. in this Department. Tentative rulings will be provided prior to the hearing.

Plaintiffs' Motion (ROA # 168) for an order to strike Defendants' Memorandum of Costs, pursuant to CCP
Section 1032(a)(4) insofar as Defendants were not the prevailing party, is, for the reasons described
below, CONTINUED until Thursday March 30, 2017 at 9:00 a.m. in this Department. Tentative rulings
will be provided prior to the hearing.

The continuance of all three Motions is necessitated by Plaintiffs' failure to provide sufficient
documentation supporting the claimed attorney fees. The party moving for an award of attorney fees
bears the burden of establishing entitlement to an award, and documenting the appropriate hours
expended and hourly rates. Christian Research Institute v. Alnor (2008) 165 Cal. App. 4th 1315, 1320.
To that end, the Court may require a party to produce records sufficient to provide a proper basis for
determining how much time was spent on particular claims. Id. The Court also may properly reduce
compensation on account of any failure to maintain appropriate time tecords. ld. The evidence should
allow the Court to consider whether the case was overstaffed, how much time the attorneys spent on
particular claims and whether the hours were reasonably expended. ld.

The Court exercises its discretion to continue the hearing date to pérmit Plaintiffs to submit additional
evidence in support of the claimed fees. Presently, a single page of Plaintiffs' counsel's declaration is
devoted to establishing a lodestar amount of $99,066 (250.8 hours x $395). This is insufficient.
Compounding this deficiency is the admission within Plaintiffs' reply that this lodestar amount is incorrect
because it does not account for the lower hourly rate for the paralegal time. Plaintiffs need either
produce the billing records supporting each entry within this declaration, or produce a much more
comprehensive and detailed declaration. For example, line items such as a., b.iii., b.iv., and c. (this list
is not exhaustive) must set forth the time devoted to each communication, hearing, discovery request /
response, etc. Defendants must be provided with sufficient information such that they can draft a
comprehensive opposition challenging the various time entries. ‘

Plaintiffs must file and serve a supplemental declaration of counsel (which may also include time
records) by no later than Monday March 13, 2017. Defendants' supplemental opposition must be filed
and served by no later than Friday,March 24, 2017. A supplemental reply brief must be filed and served
by Tuesday March 28, 2017. Additional briefing or evidence for the concurrently set motions challenging
the cost memorandums will not be permitted. -

Motion Hearing (Civil) is continued pursuant to Court's motion to 03/30/2017 at 09:00AM before Judge
Joel R. Wohlfell. ‘

Motion Hearing (Civil) is continued pursuant to Court's motion to 03/30/2017 at 09:00AM before Judge
Joel R. Wohlfeil.

Motion Hearing (Civil) is continued pursuant to Court's motion to 03/30/2017 at 09:00AM before Judge
Joel R. Wohlfell. : -

DATE: 03/03/2017 MINUTE ORDER Page 2
DEPT: C-73 : Calendar No. 10




CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL

DT84

Guet kgl

Judge Joel R. Wohlfeil

DATE: 03/03/2017 MINUTE ORDER Page 3
DEPT: C-73 _ . Calendar No. 10
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THOMAS E. MONTGOMERY, County Counsel EM'” m:' E D
Countgr/[of San Diego _ | Suator our
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) MAR _ 6 2017

STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 255596)
1600 Pacific Highway, Room 355

By: A, '
San Diego, CA 92101-2469 ¥ A SANTIAGO, Deputy

Telephone: (619) 531-6259
E-mail: timothy.barry@sdcounty.ca.gov
Exempt From Filing Fees (Gov’t Code § 6103)

"ITHAR Ean 245
Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
- CENTRAL DIVISION | |
CITIZENS OVERSIGHT, INC., aDelaware ) No. 37-2016-00020273-CL-MC-CTL

non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016
an individual,

Appellate Case No.: 37-2017-00005239-CL-

Plaintiffs, | MC-CTL |

V.. ’ _ DESIGNATION OF CLERK'’S AND
REPORTER’S TRANSCRIPT

MICHAEL VU, San Diego Registrar of ,

Voters, HELEN N. ROBBINS-MEYER, San

Diego County Chief Administrative Officer, IMAGED FILE

SAN DIEGO COUNTY, a public entity;

DOES 1-10, Dept.: 73

ICJ: Hon. Joel Wohlfell

Defendants.
)

| Def;andants County of San Diego and Michael Vu, San Diego County Registrar of
Voters, designate the following documents and records to be incorporated in the Clerk’s
Transcript:
ROA#1 - Complaint Demanding Less than $10,000 filed by Raymond Lutz, 6/16/16;
ROA#2 - Civil Case Cover Sheet filed by Raymond Lutz, 6/16/16;
ROA#3 - Original Summons filed by Raymond Lutz, 6/16/16;
ROA#13- Minute Order for Ex Parte heard 06/23/16,

ROA#14 -Ex Parte Application for Scheduling Order Shortening Time on Plaintiff's Application

for Preliminary Injunction filed by Raymond Lutz, 6/23/16;

NOTICE OF DESIGNATION
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0786
ROA#15 - Substitution of Attorney filed by Raymond Lutz, 6/23/16;
ROA#16 - Scheduling Order Shortening Time on Plaintiff's Application For Preliminary
Injunction filed by The Superior Court of San Diego, 6/23/16;
ROA#19 - Notice of Motion and Motion for Preliminary Injunction filed by Raymond Lutz,
6/24/16; |
ROA#20 -Memorandum of Points and Authorities filed by Raymond Lutz, 6/24/16;
M_l_ -Declaration of Raymond' Lutz filed by Raymond Lutz, 6/24/16;
ROA#235 - Ex Parte Notice of Motion and Motion for Temporary Restraining Order and
Supporting Documents filed by Raymond Lutz, 6/29/16;
ROA#26 - Declaration of Alan L Geraci in support of Ex Parte Notice filed by Raymond Lutz,
6/29/16; - |
ROA#28 — Minute Order for Ex Parte heard 06/30/16;
ROA#31 - Defendants' Memorandum of Points and Authorities in Opposition to Plaintiffs'
Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego
County 6/30/16;
ROA#32 —Request for Judicial Notice in support of Defendants' Memorandum of Points and
Authorities in Opposition to Plaintiffs' Motion for Preliminary Injunction ﬁled by Helen N.
Robbins-Meyer; Michael Vu; San Diego County, 6/30/16;
ROA#33 - Defendants' Evidentiary Objections to the Declaration of Raymond Lutz and
Plaintiffs' Exhibits Submitted In Support of Plaintiffs' Motion for Preliminary Injunction filed by
Helen N. Robbins-Meyer; Michael Vu; San Diego County, 6/30/16; |
ROA#34 -Declaration of Timothy M. Barry In Support of Defendants’ Opposition to Plaintiffs'
Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego
County, 6/30/16; ' '
ROA#335 - Declaration - Declaration of L. Michael Vu in Support of Defendants' Opposition to
Plaintiffs' Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu;
San Diego County, 6/30/16;
i |
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ROA#36 - Declaration - Declaration of Neal Kelley In Support of Defendants' Opposition to
Plaintiffs' Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu;
San Diego County, 6/30/ 16;
ROA#37 - Declaration of Joseph E. Canciamilla In Support of Defendants' Opposition to
Plaintiffs' Motion for Preliminary Injunction filed by Helen N. RoBbins—Meyer; Michael Vu;
San Diego County, 6/30/16; o
ROA#38 - Declaration of Gail Pellerin In Support of Defendanté' Opposition to Plaintiffs' |
Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego
County, 6/30/16; .
ROA#39 -Declaration of William Rousseau In Support of Defendants' Opposition to Plaintiffs'
Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego
County, 6/30/16; '
ROA#40- Declaration of Jill Lavine In Suppdrt of Defendanis' Opposition to Plaintiffs' Motion
for I;reliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego County,
6/30/16; | |
ROA#41-Declaration of Dean Logan ISO Defendants' Opposition to Plaintiffs' Motion for
Preliminary Injunction filed by Helen N Robbins-Meyer; Michael Vu; San Diego County,
6/30/16; |
ROA#42- Declaration of Mary Bedard In Support of Defendants' Opposition to Plaintiffs’
Motion for Preliminary Injunction filed by Helen N. Robbins-Meyer; Michael Vu; San Diego
County, 6/30/16;
ROA#45 - Plaintiffs' Notice of Lodgment of Exhibits in Support of Motion and Motion for
Preliminary Injunction filed by Raymond Lutz, 6/30/16;

ROA#46 - First Amended Complaint filed by Raymond Lutz; Citizens Oversight Inc., 6/23/16; '

ROA#47 — Plaintiffs' Reply Memorandum of Points and Authorities in Support of Injunctive
Relief, 7/5/16; |

i

i
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ROA#48 - Supplemental Declaration of Raymond Lutz in Support of Injunctive Relief filed by

Citizens Oversight Inc.; Raymond Lutz, 7/5/16;

ROA#49 - Declaration of Ben D. Cooper in Support of Injunctive Relief filed by Citizens
Oversight Inc.; Raymond Lutz, 7/5/16;

ROA#50 - Notice of Lodgment in Support of Motion for Injunctive Relief filed by Citizens
Oversight Inc.; Raymond Lutz, 7/5/16;

ROA#51- Request for J udiciai Notice in Support of Motion for Injunctive Relief filed by
Citizens Oversight Inc.; Raymond Lutz, 7/5/16;

ROA#53 - Notice of Lodgment filed by Helen N. Robbins-Meyer; Michéel Vu; San Diego
County, 7/1/16; | |

ROA#54 - Declaration of Jana M. Lean In Support of Defendants' Opposition to Plaintiffs’ |
Motion for Preliminary Injunction, 7/1/16;

ROA#56 - Defendants Evidentiary Objections to the Declaration of Ben D. Cooper In Support

of Plaintiffs' Motion for Preliminary Injunction, 7/6/16;

ROA#57 - Defendants' Objections to Plaintiffs' Supplemental Request for Judicial Notice and
Notice of Lodgment, 7/6/16;

ROA#59- Declaration filed by Citizens Oversight Inc.; Raymond Lutz, 7/6/16;

ROA#61- Evidentiary Objections to the Declaration of Ben D. Cooper in support of Plaintiff's
Motion for Preliminary Injunction filed By Mic;,hael Vu; Helen N, Robbins-Meyer; County of
San Diego, 7/6/16;

ROA#62 — Minute Order for Motion Hearing heard 7/6/16;

ROA#70 — Minute Order, 7/25/16; '

ROA#73 - Ex Parte Application for Order Shortening Time; Declaration of Alan L. Geraci and
Request for Expedited Trial Setting filed by Citizens Oversight Inc.; Raymond Lutz, 8/10/16;
ROA#78 - Minute Order for Ex Parte heard 08/11/16;

ROA#79 - Second Amended Complaint filed by Citizens Oversight Inc.; Raymond Lutz,
8/11/16; |

i
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ROA#80 — Stipulation Granting Leave to File Second Amended Complaint f'llcgcl—llasgf3 (?itizens
Oversight Inc.; R:;Iymond Lutz; County of San Diego; Michael Vu; Helen N. Robbins-Meyer,
8/9/16;

ROA#81 - Defendants' Answer to Second Amended Complaint for Declaratory Relief and
Response to Petition for Writ of Mandate, 8/19/16;

ROA#89 — Minute Order for Trial Readiness Conference heard 09/23/16;

ROA#90 - Advance Trial Review Order filed by Citizens mersight Inc.; Raymond Lutz;
County of San Diego; Michael Vu; Helen N. Robbins-Meyef, 9/23/16;

ROA#91 - Joint Trial Readiness Conference Report filed by Citizens Oversight Inc.; Raymond
Lutz; County of San Diego; Michael Vu; Helen N. Robbins-Meyer, 9/23/16; '
ROA#92 - Trial Brief filed by Citizens Oversight Inc.; Raymond Lutz. 10/3/16;

ROA#93- Trial Brief filed by County of San Diego; Helen N. Robbins-Meyer; Michael Vu,
10/3/16; ’

ROA#95- Motion for Judgment of Nonsuit on behalf of Defendant Helen N. Robbins-Meyer
filed by County of San Diego, 10/4/16;

ROA#99 — Minute Order for Civil Court Trial heard 10/4/16;

ROA#103 — Minute Order for Civil Court Trial heard 10/5/16;

ROA#107 — Minute Order for Civil Court Trial heard 10/6/ 16;

ROA#109 - Minute Order for Civil Court Trial heard 10/11/16;

ROA#110- Trial Exhibit List filed by County of San Diego, Michael Vu,

Citizens Oversight Inc.; Raymond Lutz 10/4/16; |

ROA#111 — Additional Trial Exhibit List filed by County of San Diego, Michael Vu,

 Citizens Oversight Inc.; Raymond Lutz 10/5/16;

ROA#112 — Witness List filed by Raymond Lutz, Citizens Oversight Inc.,

| County of San Diego, Michael Vu, 10/5/16;

ROA#113 - Witness List filed by Raymond Lutz, Citizens Oversight Inc.,
County of San Diego, Michael Vu, 10/4/16; '
ROA#116 - Trial Brief filed by Citizens Oversight Inc.; Raymond Lutz, 10/24/16;

2
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| Robbins-Meyer, 1/10/17;
I ROA#152 -Notice of En

ROA#118 —Trial Closing Briel filed by County of San Diego; Michael Vu, 10/21/16; 0790

ROA#120 - Declaration of Alan L. {Géraci I’{@t_ﬁﬁgaxding Exhibit 59 Legislative History, 10/24/ 16
ROA#124 - Minute Order, 10/26/16; _

ROA#125 - Order re: Statement of Intended Decision filed by The Superior Court of San Diego,
10/26/16; |

ROA#128- Plaintiffs' Objection to Court's Tntcndcd‘?ta‘{em ent of Degision, 11/8/16;

ROA#130 - Defendants' Objections to Statement of Intentded Decision and Proposed Findings,
11/10/16; | o |
ROA#136 — Minute Order for Status Conference heard 12/1/16;

ROA#137- Minute Order for Status Conference heard 12/2/16;

ROA#] ’%9 Stipulation Reoardmg,. Objection to Statemmt of Intended Decision fi lt.,ci by chhae]
Vu; County of San Diego, 12/2/16;

ROA#145 - Order re: Statement ot Decision filed by The Superior Court of San Dlegﬁ
12/19716; |

ROA# i465-—.-Minute Order for Status Conference heard 12/16/16;

ROA#151- Judgment by Court A

fier Trial filed by Michael Vu; County of San Diego; Helen N,

ry-of Judgmentfiled by Citfizens' Oversight Tnc.; Raymond Lutz,
12017, | | |
ROA#1635 - Notice of Appeal filed by County of San Diego; Mlchael Vi, 2/3/ 17;

In-addition, Appellant County of San ,Dleg.(;) requests that Transcripts be prepared of the

trial held on October 4", 5%and 6" (Peterson Court Reporter Christa Montalban).

| DATED: March L, 2017~ THOMAS E. MONTGOMERY,; County Counsel

T B

TIMOTHY M. BARRY, Chief Deputy
Attorneys for Defendants
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Citizens Oversight, Inc., et al, v. Michael Vu, ef al;
San Diego Superior Court Case No..37-2016-06020273-CL-MC-CTL VA
Appellate Case No. 00005239-CL-MC-CTL R 62017

DECLARATION OF SERVICE . BY: A SANTIAGO, Deputy

I, the undersigned, declare under penalty of perjury that [ am over the age of eighteen
years and not a party to the case; 1 am employed in the County of San Diego, California. My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101.

On March 6, 2017, Iserved the fbﬁowing documents:
1. DESIGNATION OF CLERK’S AND REPORTER’S TRANSCRIPT
In the following manner:

X (BY MAIL) By oausmg a true copy thereof, enclosed in a sealed envelope, with
postage fully prepaid, for each addressee named below and depositing each. in the U.
8. Mail at San Diego, California.

Alan L. Geraci, Esq.

CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078 _

Ph: (619) 231-3131 Fax: (760) 650-3484
alan(@carelaw.net

Executed on March 6, 2017, at San Diego, California.

' ODETTE ORTEGA
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E-MAIL ADDRESS (Ontional AlANI@)cArelaw.niet Clerk of the Superer Court
ATTORNEY FOR (Vame): Plainfifts szens Oversight Inc. and Raymond Lutz By Sharen Ochoa,Deputy Clerk
SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Diego
streeT.Aoress: 330 W. Broadway
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PLAINTIFF/PETITIONER: Citizens Ovetsight, Inc., et al
DEFENDANT/RESPONDENT: Michael Vi, et al
GASE NUMBER;
[_] NOTICE OF APPEAL EX:} CROSS-APPEAL I 37+2016-00020273
(UNLIMITED CIVIL CASE) '

Notice: Please read Information on Appeal Procedures for Uniimited Civil Cases (Judicial Council form
APP-001) before completing this form. This form rmust be filed in the superior court, not in the Court of Appeal.

1. NOTICE.IS HEREBY GIVEN that fname): Citizens Oversight, Inc. and Raymond Ltz |
appeals from the following judgment or order in this case, which was éntered on (dats): January 10, 2017

Judgment after jury trial

Judgrnent after court trial

Dafault judgment

Judgment after an order granting 4 stmmaty judgment motion

Judgment of dismissal after an order sustaifting a demuirer.

An order after judgment under Code of Civil Proceditre section 904.1(a)(2)
An order ofjudgment under Code of Civil Procedure section 804.1(a){3)-(13)
Other (describe and specify cods section that authorizes this appeal):

HODDOCORD

2.  Forcross-appeals only:
a. Date natice of appealwas filed in original appeal:  February 3, 2017
b. Date superior gourt clerk maled notice of original appeal: February 6, 2017
c. Court of Appeal case number (if known): Unknown

Date: 3/17/2017

Judgment of dismissal under Code of Civil Procedure sections 581d, 583,250, 583,360, or. 583.430

Alan [, Geraci _ _ » —— ,«/”
' (TYPE O PRINT NAME) i (SiWRE\@B&RWGRAﬂORWEY]
’ gg.ge"l of 2
Form Approved for Gptional Use. NOTICE OF APPEAUCROSS-APPEAL (UNL[M!TED CIVIL CASE)

Judicjal Counatt of California
APP-00Z [Rev. July 1,2610] (Appeliate)

Cal. Rulasof Coutt, rufe 8,100
EE@,P. ‘
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CASE NAME:  Citizens Oversight Inc., et al v. Vi, et al, CASENUMBERI
37—201 6-00020273

NOTICE TO PARTIES: A copy dfthis document must be mailed or persona!!y dalivered to the.other party orparties to this appeal. APARTY TO
THE APPEAL MAY NOT PERFORM THE MAILING OR DELIVERY HIMSELF OR HERSELF. A personwho is at least 18 years old andis niota
pairty to this appeal must complete the information below and miail (by first-class imail, postage prepaidyor personally deliver the frofnt and back.of
this document. When the front-and back of this documient have been completed and-a:copy mailed or perscna[}y delivered, the original may than
be filad with the court.

PROOF OF SERVICE
Mail [ Personal Service

1. At the time of service | was at least 18 years of age:and not a party to this legal action,

2. My residence or business address is (specify): 817 W. San Marcos Blvd.
San Marcoes, CA 92078

3. | maifed or personally delivared a copy of the Notice of Appeal/Cross-Appeel (Unlimitad Civil Caise) as follows. (complete aither a or b):
a l:i] Mail. I'am a residént of of employed in the county whete the mailing cccutred.
{1) Venclosed a copyin an‘envelope and

(&) [__] deposited the sealad envelope with the United States Postal Sewice, w:th the: postage fully prepaid.

{b) - placed the:envelope for coliection and malling on’ the date and atthe: pla::e shown In-iterms-below, following
out ordinary business practices. |.am readily famillar with this business's practice for collecting and processing
correspondence farmailing. O the same day that conespondence is placed for collection and mailing, itis
deposited In the ordinary course of business with the United States. Pastal Semme. in a-sealed envelope with
postage fully prepaid.

(2) The envelope was addressed and malled as follows: _
(a) Name of persan served: Titnothy Barry, Chief Deputy County Counsel
{t) Address on envelope: Coun -of San Dieg,

acifi way, Room 355.
SanDleg%) %3 %h g oom 35

() Date-of mailing: 3/17/2017
(d) Place of maliing (city and state): San Marcos, CA

b; m Personal delivery. | personally deliversd o capy as follows:
{1) Name of parson served:
{2) Addresswheri delivered:

(3) Date delivered:
{#) Time delivered:

| declare under penzhy of perjury urkier the laws of the State of California that the foregoing is true and correct.

Date: 3/17/2017
4’{# £ é /A/f

fe(a:mae&z)s DECLARANT)

Alan L. Geraci

(TYPE OR PRINT NAME)

APP-002 (Rev. Juy1, 2010] NOTICE OF APPEAL/ICROSS-APPEAL (UNLIM!TED CIVIL CASE) Page 2 of2
{Appallate)




e R e e = T 7 L - S I o

[ T NG T NG TR N TR N T N S NS T N R N e T e e e e e
o ~1 O W R W N = DY e Yy B W N = O

ELECTRONICALLY FILED
: SupErim;rt Gml;’t gf Eag’gngnia.
: ounty of San
0T9Y  y32a1017 ot 0a:5400 P
THOMAS E. MONTGOMERY, County Counsel Blerk of the Superior Court
County of San Diego ) By Candace Schaeffer, Deputy Clerk
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019)
STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 255596)
1600 Pacific Highway, Room 355
San Diego, CA 92101-2469
Telephone: (619) 531-6259
E-mail: timothy.barry(@sdcounty.ca.gov
Stephanie karnavas@sdcounty.ca.gov
(Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016

)
an individual, ;
) DEFENDANTS’ SUPPLEMENTAL
Plaintiffs, OPPOSITION TO PLAINTIFFS’
MOTION FOR ATTORNEY'’S FEES
V.
‘ % IMAGED FILE
MICHAEL VU, San Diego Registrar of ‘
Voters, HELEN N. ROBBINS-MEYER, San ) Hearing Date: 3/30/2017
Diego County Chief Administrative Officer, ; Time: 9:00 a.m.
Dept.: 73
%
)

SAN DIEGO COUNTY, a public entity; .
DOES 1-10, ICJ: Hon. Joel Wohlfell

Defendants.

SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’ MOTION FOR ATTORNEY’S FEES
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In furtherance of their efforts to inflate the importance of this action and justify their

INTRODUCTION

request for a six-figure attorney’s fee award, Plaintiffs’ reply brief begins with two unabashed
falsehoods: “Because of the increase [sic] use of electronic tabilating devices, outside influence
on elections can occur with impunity”; and “In California, the only check and balance on such
outside influence is the post-election audit, i.e. Elections Code Section 15360.” (Plaintiffs’
Reply Brief [“Reply™] p. 1:26-28.) Evidence Defendants presented at trial of the myriad tests,
protocols and procedures that are in place to specifically confirm the accuracy of the automated
count directly refute these false statements. Plaintiffs don’t stop there, however, going so far in
their Reply as to accuse the San Diego County Registrar of Voters (“ROV”) of committing a
criminal act in certifying the election.' (Reply at p. 5:3-7 and fn. 2.) Plaintiffs’ allegations are
absurd and offensive. In the words of this Court: “No other country in the world works as hard
as the United States to preserve its election integrity. . .” and the County of San Diego is no
exception. (Statement of Decision [“SOD™] at p. 2:10-11.) In.fact, this Court took care to
emphasize that in accepting Plaintiffs’ interpretation of Election Code § 15360 as respects vote-
by-mail (“VBM?”) ballots, “its intention [was] not call into question the credibility of the ROVS
who testified at trial” and noted “[i]t’s apparent that the ROVs'are experienced, skillful and
devoted public servants who are tasked with the challenge of overseeing an extraordinarily
complex voting system.” (SOD p. 32:28-33:3.)

Plaintiffs® attacks aside, in seeking an award of attorney’s fees pursuant to Section
1021.5, it is Plaintiffs’ burden to establish (1) their action “resulted in enforcement of an
important right affecting the public interest” and (2) “a significant benefit whether pecuniary or
nonpecuniary, has been conferred on the general public or a large class of persons.” Cal. Code
Civ. Proc. § 1021.5. Plaintiffs have failed to meet their burden as to either of these two
elements. Moreover, to the extent the court is inclined to award Plaintiffs some amount of fees,

Plaintiffs still fall short of providing sufficient documentation to support the large amount of

! Never mind that the Secretary of State, to whom the Registrar certifies the election
results, issued guidance last year that sanctioned the manner in which the Registrar has been
conducting the 1% manual tally.

2
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0796
requested, and entirely fail to address, and thereby concede, Défendants’ arguments in favor of a
significant reduction to the lodestar figure. : |
ARGUMENT
L

PLAINTIFFS FAILED TO PROVE THIS ACTION RESULTED IN THE
ENFORCEMENT OF AN IMPORTANT RIGHT THAT PROVIDED
A SIGNIFICANT BENEFIT TO THE PUBLIC

In their Reply, Plaintiffs’ claim that this litigation enforced the important right to
“[p]roper conduct of election officials” (Reply p. 4:24) and cohfcrred a “significant benefit” on
the public by “getting those officials to comply fully with the law as it was written an intended.”
(Reply p. 8:14-15.) In support of this proposition, Plaintiffs seléctively quote Woodland Hills
Residents Assn. Inc., v. City Council of Los Angeles in stating: “Because ‘the public always has
a significant interest in seeing that legal strictures are propetly enforced. . .in a real sense, the
public always derives a ‘benefit when illegal private or public conduct is rectified.”” (Reply
p. 7:19-21 citing Woodland Hills, 23 Cal.3d 917, 939 (1979).) Tn the very next sentence that
follows this statement, however, the California Supreme Court made clear that attorney’s fees
are not properly awarded in every case rectifying public conduct: “Both the statutory language
(‘significant benefit’) and prior case law, however, indicate thait"'"the Legislature did not intend to
authorize an award of attorney fees in ‘every case involving a statutory violation.” Woodland
Hills, 23 Cal.3d at 939. Rather, the determination of whether to award attorney’s fees must be
derived from a “realistic assessment” of the gains that were achieved in the case.

While Plaintiffs’ express outrage, at Defendants’ reference to this Court’s decision as
imposing a “technical requirement” on the manner in which the ROV conducts the 1% manual
tally, this is an accurate representation of what was achieved in this litigation. The evidence
presented in this case was not that the ROV entirely failed to perform the 1% manual tally or
even failed to include any VBM ballots in the tally, but that thé" ROV conducted its random draw
of ballots for the tally from those ballots processed as of electioﬁ night— a common practice
across the state. This Court agreed, in part, with Plaintiffs’ ‘

3 _
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interpretation of Elections Code Section15360, in that it found that the universg gf gazlots from
which the 1% is drawn must include all VBM ballots processe;i after clection night, Plaintiffs’
Reply doesn’t provide a realistic assessment of what this actually means, but rather assumes the
existence of a significant public benefit by virtue of the fact thé’_[ ‘ﬂlliS action involved the
elections process and the public has an interest in ensuring eleé‘_[_ions officials comply with that
process as stated in the Elections Code. If that were sufficient, every case that successfully
challenged the actions of elections official in carrying out his or her duties would result in an
attorney’s fee award, and that is clearly not the state of the law. See e.g. Stanton v. Panish,
28 Cal.3d 107,116 (1980)(denying 1021.5 attorney fees to petitioner who obtained a writ of
mandate requiring the registrar to proceed with an election that the registrar intended to cancel);
see also King v. Lewis, 219 Cal.App.3d 552, 556 (1990) (uphoiding trial court’s denial of
attorney’s fees under 1021.5 for a successful petition for writ Qf mandate that made only minor
changes to the impartial analysis). 7

1L

TO THE EXTENT THE COURT IS INCLINED TO AWARD SOME FEES,
PLAINTIFFS STILL FAIL TO PROVIDE SUFFICIENT EVIDENCE TO JUSTIFY THE
REQUESTED AWARD ' ‘

Plaintiffs concede that Alan Geraci’s (“Geraci”) summary declaration provided an
insufficient basis on which the court could rely to award them attorn€y’s fees and agree that
further detail regarding the attorney and paralegal time is required. (Reply at p. 9:7-10.) To that
end, in conjunction with Plaintiffs’ Reply, Geraci provided a supplemental declaration attaching
various time sheets. Geraci’s submissions are still insufficient to support the requested revised
lodestar figure of $96,882 for several reasons.

First, Geraci indicated in his initial declaration that he contracted with an attorney and a
paralegal to assist him with the litigation of his case and “thes'(f;*‘hours are all accounted for in
[his] billing summary.” (Geraci Declaration In Support of Plai&htiffs’_‘ Motion For Attorney’s
Fees “Geraci Decl.” 9.) Calculation of a lodestar figure is accomplished through “careful
compilation of the time spent and reasonable hourly compensation for each attorney” involved
in the case. Press v. Lucky Stores, Inc., 34 Cal.3d 311, 322 (1983) (quoting Serrano v. Priest,

4
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20 Cal.3d 25, 48 (1977)Serrano III)(emphasis added.) While:Geraci’s timeshe%izf?()w identify
the work performed by his paralegal versus him, they do not evén identify the name of contract
attorney, much less what work was performed by Geraci Versui”s:' his contractor. Plaintiffs have
likewise failed to provide any information as to the reasonableness of the rate of $395 for the
unidentified contract attorney who could be a first-year lawyer working for $50 an hour— or
less. The point is, the information is lacking.

Second, though Plaintiffs indicate they have revised the paralcgal rate from $395 to $195,
10 hours of the paralegal’s work, as reflected in the time entries on June 24, 2016 and July 5,
2016, are still calculated at the $395 rate. Additionally, it is Plaintiffs’ burden to demonstrate
that $195 an hour for the unnamed paralegal is reasonable. See Martino v. Denevi, 182
Cal.App.3d 553, 558-559 (1986). Plaintiffs have provided zerd'evidence to demonstrate this is
the case, and Defendants contend the rate is excessive. While Defendants were unable to find a
recent published state court case that reviewed paralegal rates for San Diego County, a 2014
federal court case found that, in the Southern District of California, “[a]s a whole, hourly rates
of $125 to $150 predominate™ for paralegals. Carr v. Tadin, Inc., 51 E. Supp. 3d 970, 981 (S.D.
Cal. 2014). Given the total lack of information provided about the paralegal, Defendants
contend $125 an hour is the absolute highest amount that should be utilized for the initial
calculation of the lodestar figure before any negative multiplier is applied. If Geraci actually

paid the paralegal a lower hourly contract rate, however, Defendants contend that fee should

apply.

Third, Defendants object to the inclusion of Geraci’s “travel time” in the lodestar figure.
As an initial matter, it’s unclear how many hours of travel time are at issue or where travel was
to/from because all of the time entries that include travel make a general reference to “travel
time” without any further explanation. Entries for travel time occur in at least thirteen time
entries. While Defendants understand Geraci maintains an office in North County, he is local
counsel, and awarding travel time for travel to and from San Diego in cases filed in San Diego is
unreasonable. Because the timesheets don’t break out the time_‘ spent for travel, it is unclear how
many hours of travel time are included in the lodestar figure, and thus Defendants contend

5 -
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Plaintiffs should be required to provide further explanation on that point, Alternatively,
Defendants contend that at least 15 hours should be taken off the top— a little more than one
hour for each entry that references travel. This is likely a conservative figure when certain
entries, like that on December 1, 2016, billing 4 hours for attendance at a status conference,
seem to be largely comprised of travel time. Plaintifts should also be required to explain
whether travel time was lumped in to any other entries for cou_r't_“oy other appearances where
“travel time” is not specifically referenced, such as in the entry. for July 6, 2016.

Fourth, Defendants contend that the hours expended for.the following tasks reflected in
the time sheets are excessive: |

e 6/28/2016 —Geraci —2.3 hours: “Prepare ex parte Notice for TRO. Declaration of Alan

Geraci. Declaration of Raymond Lutz. Proposed Order.”

* 6/30/2016 — Geraci — 2.7 hours: Attend ex parte hearing in Department 73, including
travel time,” |

Defendants contend that the 5 hours billed in the above time entries should be excluded
because Plaintiffs’ June 30, 2016 ex parte application was necessitated by Plaintiffs’ own error
in failing to request an appropriate date for the preliminary injunction hearing, and the
application was denied in any event.

e 10/21/2016 —Paralegal —4.0 “Preparation of Exhibit 59 for resubmission to Court.

e 10/22/2016 —Paralegal —5.0: “Preparation Exhibit 59 with numeric pagination.”

e 10/22/2016 — Geraci — 2.0: “Review Legislative Intent documents. Assign to paralegal to
reorganize and Bate stamp.” ) ‘

Defendants contend that the 11 hours billed in the above time entries related to Exhibit 59
should be excluded because Plaintiffs were required to resubmit this exhibit to the Court as a
result of Plaintiff Lutz improperly adding notations to the legislative history documents therein
before they were submitted to the court, calling into question their authenticity. As a result,
Geraci volunteered to obtain a new clean copy from the State archives — a task which seemingly
should have been administrative in nature — and not one requiring 11 hours of work. Defendants
do not object to the 1 hour Geraci appears to have spent on October 13, 2016, retrieving the
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clean copy form the State. In sum, while Plaintiffs have now pfovided further detail of the
calculation of a revised lodestar figure, that information is stilll_.‘deﬁcient in several ways.
Plaintiffs failed to take advantage of the opportunity to providé; 'éupplemental briefing to
strengthen their submissions to this court, and they have failedjt::) meet their burden to justify
even the revised lodestar figure of $96,882, :

| 1.

PLAINTIFFS FAIL TO ADDRESS DEFENDANTS’ ARGUMENTS
AS TO WHY THEY ARE NOT ENTITLED TO A FIFTY PERCENT ENHANCEMENT
OF THE FEE AWARD, THEREBY CONCEDING IT IS NOT WARRANTED

Plaintiffs’ response to Defendants’ explanation as to why they are entitled to a 50% fee
bonus through application of multiplier of 1.5 to the lodestar ﬁgure can be summed up as: “Trust
me, it was complicated; We're worth it.” Plaintiffs again simﬁlir provide éonclusory references
to the “complexity” of the action, ignoring that it was largely ﬁ;efendants, fhrough their
witnesses, who were required to explain and synthesize the sys::tems of elections in California.
Plaintiffs say nothing of the fact that the case involved limited 'ldiscover.y, centered on a dispute
of statutory construction, did not involve any complex dispositi\}e motions, or that the trial,
while expedited, was brief. Plaintiffs also again summarily assert that Geraci “had to clear the
decks” to take on the case, but don’t respond to the questions posed by Defendants as to what
that actually means. (Reply p. 9, fn. 6.) In short,.Plaintiffs faillto meet their burden to
demonstrate that the Serrano III factors support their request for a fifty percent fee
enhancement. Serrano, 20 Cal. 3d at 49. 7

Finally, Plaintiffs make no attempt to explain why a red.ﬁéed feé award is not appropriate
in light of the fact that they obtained only a partial victory in th_e litigation.  Given Plaintiffs’
concession by siiénce, to the extent the Court issues any awarld:‘, it should reduce the lodestar
amount by at least 50 percent as explained in Defendants’ initial opposition.
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CONCLUSION a8
For the foregoing reasons, Defendants respectfully requésts that this Court exercise its
discretion to deny Plaintiffs’ motion for attorney’s fees. To the extent the Court is inclined to
award Plaintiffs any fees, the lodestar figure must be revised as stated herein (i.e. to lower the
paralegal rate and exclude travel time and excessive time spent) and the lodestar figure should
then be further reduced by at least half to reflect Plaintiffs’ limited success in the action.

DATED: March 24, 2017 THOMAS E. MONTGOMERY, County Counsel

By: s/Stephanie Karnavas '
STEPHANIE KARNAVAS, Senior Deputy
Attorneys for Defendants
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Alan L. Geraci, Esq. SBN 108324
CARE Law Group PC

817 W. San Marcos Bivd.

San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile
alan@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA

ELECTRONICALLY FILED
Buperior Court ef Califemnia,
County of San Diege
037272017 at 12:47:.00 Pl

Clerk of the Superior Gourt
By E Filing, Deputy Clerk

COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware
non-profit corporation; RAYMOND LUTZ,
an individual,

Plaintiffs,
V8.

)
)
)
)
)
)
MICHAEL VU, San Diego Registrar of %
3
)
:
)

CASENO: 37-2016-00020273-CL-MC-CTL

SECOND SUPPLEMENTAL
DECLARATION OF ALAN L. GERACI IN
SUPPORT OF PLAINTIFFS’ MOTION FOR
ATTORNEY FEES

Hon. Joel R, Wohlfeil, Judge

Voters; HELEN N. ROBBINS-MEYER, Complaint filed: June 16, 2016
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGQO, a Trial Date: October 4-6, 11, 2016
public entity; DOES 1-10, ;

Motion Date: - March 30, 2017

Defendants. - -, (contmmed)
Time: © 900 am
) Department: . C-73
I, Alan L. Geraci, supplement my declaration as follows:

L. I am an attorney at law licensed in the State of California in good-standing to practice

before all state and federal courts. I am also the principal of CARE Law Group PC the

attorney of record for Plaintiffs Raymond Lutz and Citizens Oversight Inc. in this case.

2. I have personal knowledge of the matters stated herein unless stated under information

and belief in which I bekieve said matter to be true and correct.

3. Prior to the hearing scheduled for March 3, 2017, the court issued a tentative ruling

essentially contirring the matters to March 30, 2017, and to allow the parties a further

opportunity to supplement the record concerning Plaintifis” Motion for Attorney Fees

Citizens Oversight v. Vu, et al .

CASE NO: 37-2016-00020273-CL-MC-CT’

Second Supplemental Declaration of Alan L, Gerac re:

Plaintif§’ Motion r Attomey Fees -1-
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Pursuant to Code of Civil Procedure Section 1021.5. Apparently. unbeknownst to the
Court, on February 24, 2017 (ROA #184), I had already filed a Supplemental Declaration
with the documentation showing the detail on hours and rates.

4. County Counsel continues to understate the importance of a case like this which requires

an clection official perform his finction as intended by the law. It remains a large
disappoitment to Plaintifs that the County’s Registrar continues to perform the post
election audit contrary to the requirement of Election Code Section 15360. But Plaintiff
and [ are pleased that other County election officials are now properly performing the post
election audit as required by law because of this Court’s written statement of decision,
The County has now filed an appeal and perhaps a affirmation by the appellate court n a
published opinion will further the statewide effect of this law. Nevertheless, although
understating the results of this matter is done by the County Counsel to défend agamst an
award of attorney fees, it is not reflective of the true nature and effect of the Court’s

ruling.

5. No other attorneys worked on this matter beside me. The assigned paralegal for my
office is a retired attorney of more than 30 years litigation and go'yernmﬁntal experience.
He is not an inexperienced or first year law student as suggested by the County. His
paralegal resources are used by me on a contract ‘basis and billed out at the prevailing rate
of $195 per hour. The paralegal spent his time on assisting me with coordination securing
Dr. Sparks testimony from UC Berkeley and thé preparation of exhlblts used both at
depositions and trial. ~ As a retired attorney, their was no direct involvernent in the case
other than conducting legal assistance to me. By making these assignments, T was able to
reduce the éhargeable hourly fee than had I performed the tasks myself.

6. Included in the paralegal billing time was the coordination with the Secretary of State
Archives Division to obtain the legislative history for Elections Code 15360. Because of
the expedited requests to research, copy and ship these documents to me, the paralegal
had to coordinate the Secretary of State’s Archive Clerk with oui' attorney service in
Sacramento for expedited shipment of the records. The County made objections to the

Citizens Oversight v. Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Second Supplemental Declaration of Alan L. Geraci re:

Plaintif®’ Motion £r Attomey Fees -2-
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10.

original Exhibit 59 because of “extraneous markings” on some of the pages and that some
of those markings came from Mr. Lutz, one of the Plaintiffs herein. After receiving the
replacement Exhibit 59 and reviewing sarne for delivery to the Court, I recognized that
almost all of the markings were on the original legislative historical documents and not
made by Mr. Lutz as he was accused by the County Counsel. Nevertheless, I assembled
the documents and delivered same to the Court as the Court directed. Thus, County
Counsel’s objection to the time spent by the paralegal is unfoundcd. |

The Laffey Matrix, which derives its name from a seminal case, Lgﬁ”ey v. Northwest
Airlines, Inc. (572 F, Supp. 354 (D.D.C. 1983), is a free resource published each year by
the U.S. Attorney’s office for the District of Columbia. It offers tiered rates for lawyers,
differentiated according to their years of experience. The matrix is available at

(www justice. gov/usao/dc/divisions/civilhtml). The latest snapshot of prevailing rates

for various locales is below:
SNAPSHOT OF RATES
Experience (years) Laffey: D.C. Laffey:S.F. Laffey:L.A.  Real Rate Report

20+ $520 $562 $541 . $645
11-19 $460 $497 $478  $575
8-10  $370 $400 $385  $364
4-7 $300 $324 $312 . $204
1-3 $255 $275  $265 $192 -
Paralegals/law clerks  $150 $156 $140 $166

Utilizing an experienced retired attorney, whether the paralegal se.rvices are volunteered

or paid, does not preclude recovery for the value of those services. Sundance v. Municipal
Court (1987) 192 Cal App.3d 268, 274-275. Moreover, as the Lafley Report shows, a
litigation attorney in Southern California with 30+ years expeﬂené:e such as [ have, is

under billing his time at $395 per hour. ‘

My office is in San Marcos, California, which is in the north 001ﬁ1§y area of San Diego
County. This case was filed in the Central Division of the San Di_é:go Superior Court.

Citizens Oversight v. Vu, e al

CASENO: 37-2016-00020273-CL-MC-CTL
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Although many court appearances may be handled by telephone appearance, the nature of
this case, along with the expeditious nature of the schedule requirgd that I drive to and
from the County Courthouse and to the downtown County Counéel’s Office for meetings
or depositions. The time to travel was dependent on the time of day I was compelled to
travel The average leg for travel is approximately one hour. Thus, when I traveled to a
deposition at the County Counsel or a hearing at the County Coﬁrthouse, travel time of 2
hours, one hour for each leg, is added to the actual time expended for the event. Payng
for an attorney’s travel time is customary for lawyers because the time expended is
mandatory and required to attend to a clients matter and takes the attorney away from

other business or billing time.

I further declare under penalty of petjury that the foregoing is true and correct.

Alon £, Gorasi

Alan L. Geraci, Esq.

Dated: March 27, 2017

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Second Supplemental Declaration of Alan L. Geraci re:

Plaintif’ Motion fir Attomey Fees -4-




SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

HALL OF JUSTICE
TENTATIVE RULINGS - March 08, 2017

EVENT DATE: 03/30/2017 EVENT TIME:  09:00:00 AM DEPT.: c-73
JUDICIAL OFFICER:Joel R. Wohlfeil

CASE NO.:  37-2016-00020273-CL-MC-CTL
CASE TITLE: LUTZ VS MICHAEL VU [IMAGED]

CASE CATEGORY: Givil - Limited CASE TYPE: Misc Complaints - Other

EVENT TYPE: Motion Hearing (Civil)
CAUSAL DOCUMENT/DATE FILED: Motion for Attorney Fees, 01/31/2017

The Motion (ROA # 168) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order to strike the Memorandum of Costs of Defendants / Respondents Michael Vu, named in his
capacity as the Registrar of Voters for the County of San Diego, and the County of San Diego
("Defendants"), pursuant to CCP Section 1032(a}(4), insofar as Defendants were not the prevailing
party, is GRANTED.

Code of Civil Procedure, section 1032(a){(4) defines a "prevailing party” for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintifis who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party’
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs’ non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs' claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL YU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes of
action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined” by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Defendants are not the prevailing parties because Plaintiffs obtained part of the relief
they sought. Though Plaintiffs' relief was not complete, they prevailed in an important and meaningful
way, causing a fundamental change in the manner in which the County conducts the section 15360 one
percent manual tally. Finally, although Defendant Robbins-Meyer obtained a complete dismissal, her
cost expenditure was paid by the County and is completely intertwined with the other Defendants.

dkkkkdhkkkRkkRhkrRkkhkkikkkkkkikikhkhkikhkhikhkihkhk
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Defendants' Motion (ROA # 162) for an order striking or reducing the costs from Plaintiffs’ memorandum
of costs, under Rule 3.1700 of the California Rules of Court, is GRANTED.

Code of Civil Procedure, section 1032(a)(4) defines a "prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs’ claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and, in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes
of action raised by Plaintiffs’ Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Plaintiffs are not the prevailing parties for the purpose of recovering ordinary costs
because Plaintiffs obtained only part of the relief they sought. Given this ruling, it is not necessary to
address the alternative Motion seeking to tax specific cost items. The Court notes that the standard for a
determination of the right to recover ordinary, statutory costs differs from the standard governing the
ability to recover an award of attorney fees. This ruling is not contradictory to the ruling awarding
attorney fees, but is instead premised on a different standard. '

Khhkkkhhkhhhhkhihhhkhikhhrihiriidhikirikikihik

Plaintiffs' Motion (ROA # 155) for an order awarding attorney fees, pursuant fo Califorhia Code of Civil
Procedure Section 1021.5, is GRANTED IN PART AND DENIED IN PART.

As discussed below, attorney fees are awarded in the total reasonable amount of $80,268.75. Code of
Civ. Proc. 1021.5. This amount is payable by Defendant County of San Diego.

The Court considers whether: (1) Plaintiff's action has resulted in the enforcement of an important right
affecting the public interest; (2) a significant benefit, whether pecuniary or nonpecuniary has been
conferred on the general public or a large class of persons, and (3) the necessity and financial burden of
private enforcement are such as to make the award appropriate. Code Civ. Proc. 1021.5 and Woodland
Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 917, 935.

A. "Successful Party"

The Court takes a broad, pragmatic view of what constitutes a "successful party" in order to effectuate

the policy underlying section 1021.5. RiverWaich v. County of San Diego Dept. of Environmental Health
(2009) 175 Cal. App. 4th 768, 782 (quoting Graham v. DaimlerChrysler Corp. (2004) 34 Cal. 4th 553,

565). The party seeking attorney fees need not prevail on all its claims alleged in order to qualify for an
award. ld. at 782-783. A litigant is considered "successful" under section 1021.5 if the litigation
contributed substantially to remedying the conditions at which it was directed. Id. at 783. The critical
Event ID: 1788141 TENTATIVE RULINGS Calendar No.: 5
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fact is the impact of the litigation. Id. In other words, the "successful" party under section 1021.5 is
generally the "prevailing" party, that is, the party that succeeds on any significant issue in litigation which
achieves some of the benefit the parties sought in bringing suit. Id. Prevailing counsel who qualify for
an award under section 1021.5 are entitled to compensation for all hours reasonably spent. Id.

Plaintiffs in this action constitute a "successful party." Plaintiffs' two causes of action were each based
on the same two pronged theory. Plaintiffs alleged that the County did not properly conduct the one
percent manual tally because this random selection (a) did not include "Vote-by-Mail" ballots, and (b) did
not include provisional ballots. As reflected within the Judgment filed on January 10, 2017, Plaintiffs

succeeded on one of these contentions, but not on the other. This partial success substantially .

contributed to remedying the condition at which this action was directed: a deficient one percent tally.
This is a significant issue that by all accounts has impacted County operations. Thus, Plaintiffs prevailed
as this term is narrowly defined for purposes of a section 1021.5 award of attorney fees. The partial
nature of Plaintiffs' success is further addressed within the discussion regarding the application of a
negative multiplier.

B. Important Right

Section 1021.5 provides no concrete standard or test against which the Court may determine whether
the right vindicated in a particular case is sufficiently "important" to justify a private attorney general fee
award. Woodland Hills Residents Assn., Inc. v. City Council, supra at 935. A right need not be
constitutional in nature to justify the application of the private attorney general doctrine. Id. Not all rights
are deemed to be "important” Id. The Court exercises judgment in attempting to ascertain the
"strength" or "societal importance” of the right involved. Id. "Important rights” are not confined to any
one subject or field, and the private attorney doctrine may find proper application in litigation involving
racial discrimination, the rights of mental patients, legislative reapportionment and environmental
protection. |d. at 935-936. In determining the "importance” of the particular right, the Court should
realistically assess the significance of that right in terms of its relationship to the achievement of
fundamental legislative goals. 1d. at 936. Obviously, ensuring accurate election results is of critical
importance in a democracy. Thus, by extension, ensuring the proper implementation of a statutorily
mandated manual tally designed to ensure accurate election results is equally important. The Court
finds that the right vindicated through this action is important and permits for an award of section 1021.5
attorney fees.

C. "Significant Benefit"

In enacting section 1021.5, the Legislature did not intend to authorize an award of attorney fees in every
case involving a statutory violation. Baxier v. Salutary Sportsclubs, Inc. (2004) 122 Cal. App. 4th 941,
945. Instead, in deciding whether to award attorney fees under the statute, the Court determines
realistically the significance of the benefit, and the size of the class receiving the benefit, in light of all
pertinent circumstances. Id. "Because the public always has a significant interest in seeing that laws
are enforced, it always derives some benefit when illegal private or public conduct is rectified.
Nevertheless, the Legislature did not intend to authorize an award of fees under section 1021.5 in every
lawsuit enforcing a constitutional or statutory right.... The statute specifically provides for an award only
when the lawsuit has conferred 'a significant benefit' on 'the general public or a large class of persons.'
The Court determines the significance of the benefit and the size of the class receiving that benefit by
realistically assessing the gains that have resulted in a particular case." Flannery v. California Highway
Patrol (1998) 61 Cal. App. 4th 629, 635 (internal citation omitted). As discussed above, ensuring
accurate election results is of critical importance, and thus ensuring the proper implementation of a
statutorily mandated manual tally designed to ensure accurate election results is egually important.
Simply ensuring the appearance of accurate election results lends stability and confidence to the
election system; which is a significant benefit on the general public as a whole. The Court finds that this
action confers a significant benefit on the general public such that an award of section 1021.5 attorney
fees is proper.

Event ID: 1788141 TENTATIVE RULINGS Calendar No.: 5
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D. "Financial Burden"”

This action has produced no monetary recovery. As a result, the "financial burden" factor is not
applicable. Woodland Hill sidents Assn., Inc. v, City Council, supra at 935.

E. Lodestar Amount

Where attorney fees are awarded under section 1021.5, the fee setting inquiry ordinarily begins with the
"lodestar"; i.e., the number of hours reasonably expended multiplied by the reasonable hourly rate. |d.
at 736-737. A computation of time spent on a case and the reasonable value of that time is fundamental
to a determination of an appropriate attorneys' fee award. PLCM Group v. Drexler (2000) 22 Cal. 4th
1084, 1095. The reasonable hourly rate is that prevailing in the community for similar work. 1d. The
lodestar figure may then be adjusted, based on consideration of factors specific to the case, in order to
fix the fee at the fair market value for the legal services provided. |d.

The party moving for an award of attorney fees bears the burden of establishing entitlement to an award,
and documenting the appropriate hours expended and hourly rates. Christian Research Institute v,
Alnor (2008) 165 Cal. App. 4th 1315, 1320. To that end, the Court may require the party to produce
records sufficient to provide a proper basis for determlmng how much time was spent on particular
claims. Id. The Court also may properly reduce compensation on account of any failure to maintain
appropriate time records. |d. The evidence should allow the Court to consider whether the case was
overstaffed, how much time the attorneys spent on particular claims and whether the hours were
reasonably expended. |d.

A single page of Plaintiffs' counsel's initial declaration is devoted to establishing a lodestar amount of
$99,066 (250.8 hours x $395). Plaintiffs did not initially produce billing records. However, Plaintiffs'
counsel's supplemental declaration filed on February 24, 2017 (ROA # 184) sought to address this
deficiency. The Court inadvertently failed to address this declaration in its March 13, 2017 order (ROA #
200) continuing this Motion. Defendants have filed a supplemental opposition addressing the new
evidence such that the Court is able to review and consider the contents of the supplemental
declaration. This Court did not read or consider the "Second Supplemental Declaration of Alan L. Geraci
in Support of Plaintiffs’ Motion for

Attorney Fees" (ROA # 205) because this declaration was filed after the Court imposed March 13, 2017
deadline for supplemental evidence.

The evidence proffered by Plaintiffs remains problematic for the following reasons: First, the original
declaration referenced the use of a "contract research attorney." However, this attorney's reasonable
hourly rate and the hours actually billed by this attorney have not been identified. Thus, the Court
compensates for this missing information by imposing a "blended" rate of $300 per hour for both counsel
Geraci and the contract attorney. Second, some of the paralegal time is still billed at $395 per hour.
The lower amount of $195 is excessive. The paralegal time will be billed at $150 per hour. Third, "travel
time” for a local attorney is not recoverable. Fourth, the Court agrees that the five time entries specmed
on page 6 of the supplemental opposition are not recoverable. After taking these factors into
consideration, the Court finds the following lodestar amounts are reasonable:

$6,765.00: Paralegal Time (45.1 hours x $150)
$57,450.00: Blended Attorney Time (191.5 hours x $300)
$64,215.00 TOTAL

F. Multiplier

Aifter establishing the lodestar, the Court next engages in the multiplier analysis, and determines
whether the lodestar figure should be augmented or diminished by one or more relevant factors. Keep

Our Mountains Quiet v. County of Santa Clara, supra at 737. These factors include: (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the extent to which the

Event ID: 1788141 TENTATIVE RULINGS Calendar No.: 5
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nature of the litigation precluded other employment by the attorneys and (4) the contingent nature of the
fee award. |d. The unadorned lodestar reflects the general local hourly rate for a fee-bearing case, but
it does not include any compensation for contingent risk, extraordinary skill, or any other relevant factors
the Court may consider. Ketchum v. Moses (2001) 24 Cal. 4th 1122, 1138. The adjustment to the
lodestar figure, e.g., to provide a fee enhancement reflecting the risk that the attorney will not receive
payment if the suit does not succeed, constitutes earned compensation. Id. This adjustment is intended
to approximate market-level compensation for such services, which typically include a premium for the
risk of nonpayment or delay in payment of attorney fees. ld. Of course, the Court is not required to
include a fee enhancement to the basic lodestar figure for contingent risk, exceptional skill, or other
factors, although it retains discretion to do so in the appropriate case. Id. The party seeking a fee
enhancement bears the burden of proof. Id. In each case, the Court considers whether, and to what
extent, the attorney and client have been able to mitigate the risk of nonpayment, e.g., because the
client has .agreed to pay some portion of the lodestar amount regardless of outcome. Id. It also
considers the .degree to which the relevant market already compensates for contingency risk,
extraordinary skill, or other relevant factors. |d.

Adjustment of the multiplier can also be made to "account for the partial degree of success achieved.”
Harman v. City and County of San Francisco (2007) 158 Cal. App. 4th 407, 425. The Court is
empowered to make reductions via a negative multiplier when Plaintiffs success on interrelated
unsuccessful and successful claims was limited. Id. "California law allows the trial court to reduce ...
attorneys' fees award based on the results ... obtained, or not to reduce the fee award, as the trial judge
finds is appropriate in the exercise of ... discretion.” Id. at 426 (quoting Beaty v. BET Holdings. Inc. (Sth
Cir. 2000) 222 F. 3d 607, 610).

The Court finds that factors exist supporting a .50 positive multiplier. This action presented novel and
difficult questions of election law and Plaintiffs' counsel displayed skill in presenting these issues to the
Court. The nature of this litigation precluded Mr. Geraci from taking on other clients. On the other hand,
the Court finds that a .25 negative multiplier is necessary to account for the partial degree of success
achieved, as discussed above. This results in a combined .25 positive multiplier. Thus, the lodestar
amount is increased in the amount of $16,053.75.
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Alan L Geraci, counsel, present for Respondent on Appeal,Plaintiff, Appellant(s).
Stephanie Karnavas, specially appearing for counsel Timothy M Barry, present for
Defendant,Respondent on Appeal, Appellant(s).

The Court hears oral argument and confirms the tentative ruling as follows:

The Motion (ROA # 168) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order to strike the Memorandum of Costs of Defendants / Respondents Michael Vu, named in his
capacity as the Registrar of Voters for the County of San Diego, and the County of San Diego
("Defendants"), pursuant to CCP Section 1032(a)(4), insofar as Defendants were not the prevailing
party, is GRANTED.

Code of Civil Procedure, section 1032(a){4) defines a "prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
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party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonsirates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment; "In favor of Plaintiffs... on Plaintiffs’ claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes of
action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Defendants are not the prevailing parties because Plaintiffs obtained part of the relief
they sought. Though Plaintiffs' relief was not complete, they prevailed in an important and meaningful
way, causing a fundamental change in the manner in which the County conducts: the section 15360 one
percent manual tally. Finally, although Defendant Robbins-Meyer obtained a complete dismissal, her
cost expenditure was paid by the County and is completely intertwined with the other Defendants.

e ko e ok sk deodede Bk e dode ke do dedekokdkodeke ok kb kk eoRdok ke ke kok kokok

Defendants' Motion (ROA # 162) for an order striking or reducing the costs from Plaintiffs' memorandum
of costs, under Rule 3.1700 of the California Rules of Court, is GRANTED

Code of Civil Procedure, section 1032(a)(4) defines a."prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the partles on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs' claim that Elections Code Section 16360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random. selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters o
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and, in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes
of action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."
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The Court finds Plaintiffs are not the prevailing parties for the purpose of recovering ordinary costs
because Plaintiffs obtained only part of the relief they sought. Given this ruling, it is not necessary to
address the alternative Motion seeking to tax specific cost items. The Court notes that the standard for a
determination of the right to recover ordinary, statutory costs differs. from the standard governing the
ability to recover an award of attorney fees. This ruling is not contradictory to the ruling awarding
attorney fees, but is instead premised on a different standard. : _

khkkkkkkkikkikkkkhkikihkdhhhkhkhdkikkkikikikkkik

Plaintiffs' Motion (ROA # 155) for an order awarding attorney fees, pursuant to California Code of Civil
Procedure Section 1021.5, is GRANTED IN PART AND DENIED IN PART.

As discussed below, attorney fees are awarded in the total reasonable amount of $80,268.75. Code of
Civ. Proc. 1021.5. This amount is payable by Defendant County of San Diego.

The Court considers whether: (1) Plaintiff's action has resulted in the enforcement of an important right
affecting the public interest; (2) a significant benefit, whether pecuniary or nonpecuniary has been
conferred on the general public or a large class of persons, and (3) the necessity and financial burden of
private enforcement are such as to make the award appropriate. Code Civ. Proc. 1021.5 and Woodland
Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 917, 935.. " ° -

A. "Successful Party"

The Court takes a broad, pragmatic view of what constitutes a "successful party” in order to effectuate
the policy underlying section 1021.5. RiverWatch v. County of San Diego Dept. of Environmental Health
(2009) 175 Cal. App. 4th 768, 782 (quoting Graham v. DaimlerChrysler Corp. (2004) 34 Cal. 4th 553,
565). The party seeking attorney fees need not prevail on all its claims alleged in order to qualify for an
award. Id. at 782-783. A litigant is considered "successful" under section 1021.5 if the litigation
contributed substantially to remedying the conditions at which it was directed. Id. at 783. The critical
fact is the impact of the litigation. Id. In other words, the "successful" party under section 1021.5 is
generally the "prevailing" party, that is, the party that succeeds on any significant issue in litigation which
achieves some of the benefit the parties sought in bringing suit. Id. Prevailing counsel who qualify for
an award under section 1021.5 are entitled to compensation for all hours reasonably spent. Id.

Plaintiffs in this action constitute a "successful party." Plaintiffs' two causes of action were each based
on the same two prohged theory. Plaintiffs alleged that the County: did not properly conduct the one
percent manual tally because this random selection (a) did not include."Vote-by-Mail" ballots, and (b) did
not include provisional ballots. As reflected within the Judgment filed on January 10, 2017, Plaintiffs
succeeded on one of these contentions, but not on the other. This partial success substantially
contributed to remedying the condition at which this action was directed: a deficient one percent tally.
This is a significant issue that by all accounts has impacted County operations. Thus, Plaintiffs prevailed
as this term is narrowly defined for purposes of a section 1021.5 award of attorney fees. The partial
nature of Plaintiffs' success is further addressed within the discussion regarding the application of a
negative multiplier. ‘ -

B. Important Right
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Section 1021.5 provides no concrete standard or test against which the Court may determine whether
the right vindicated in a particular case is sufficiently "important” to justify a private attorney general fee
award. Woodland Hills Residents Assn., Inc. v. City Council, supra at 935. A right need not be
constitutional in nature to justify the application of the private attorney general doctrine. ld. Not all rights
are deemed to be "important." Id. The Court exercises judgment in attempting to ascertain the
"strength" or "societal importance" of the right involved. ld. "Important rights" are not confined to any
one subject or field, and the private attorney doctrine may find proper application in litigation involving
racial discrimination, the rights of mental patients, legislative reapportionment and environmental
protection. Id. at 935-936. In determining the "importance" of the particular right, the Court should
realistically assess the significance of that right in terms of its relationship to the achievement of
fundamental legislative goals. Id. at 836. Obviously, ensuring accurate election results is of critical
importance in a democracy. Thus, by extension, ensuring the proper implementation of a statutorily
mandated manual tally designed to ensure accurate election resulis is equally important. The Court
finds thatc the right vindicated through this action is important and permits for an award of section 1021.5
attorney fees.

C. "Significant Benefit"

In enacting section 1021.5, the Legislature did not intend to authorize an award of attorney fees in every
case involving a statutory violation. Baxter v. Salutary Sportsclubs, Inc. (2004) 122 Cal. App. 4th 941,
945. Instead, in deciding whether to award attorney fees under the statute, the Court determines
realistically the significance of the benefit, and the size of the class receiving the benefit, in light of all
pertinent circumstances. Id. "Because the public always has a significant interest in seeing that laws
are enforced, it always derives some benefit when illegal private or public conduct is rectified.
Nevertheless, the Legislature did not intend to authorize an award of fees under section 1021.5 in every
lawsuit enforcing a constitutional or statutory right.... The statute specifically provides for an award only
when the lawsuit has conferred 'a significant benefit' on ‘the general public or a large class of persons.'
The Court determines the significance of the benefit and the size of the class receiving that benefit by
realistically assessing the gains that have resulted in a particular case." Flan ifornia Highwa
Patrol (1998) 61 Cal. App. 4th 629, 635 (internal citation omitted). As discussed above, ensuring
accurate election results is of critical importance, and thus ensuring the proper implementation of a
statutorily mandated manual fally designed to ensure accurate election results is equally important.
Simply ensuring the appearance of accurate election results lends stability and confidence to the
election system, which is a significant benefit on the general public as a whole. The Court finds that this
?‘ction confers a significant benefit on the general public such that an award of section 1021.5 attorney
ees is proper. .

D. "Financial Burden™

This action has produced no monetary recovery. As a result, the “financial. burden” factor is not

applicable. Woodland Hills Residents Assn., Inc. v, City Council, supra at 935.

E. Lodestar Amount

Where attorney fees are awarded under section 1021.5, the fee setting inquiry ordinarily begins with the
"lodestar"; i.e., the number of hours reasonably expended multiplied by the reasonable hourly rate. |d.
at 736-737. A computation of time spent on a case and the reasonable value of that time is fundamental
to a determination of an appropriate attorneys' fee award. PLCM Group v. Drexler (2000) 22 Cal. 4th
1084, 1095. The reasonable hourly rate is that prevailing in the community for similar work. Id. The
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lodestar figure may then be adjusted, based on consideration of factors specific to the c‘:asé,iin order to
fix the fee at the fair market value for the legal services provided. Id.

The party moving for an award of attorney fees bears the burden of establishing entitlement to an award,
and documenting the appropriate hours expended and hourly rates. Christian Research Institute v.
Alnor (2008} 165 Cal. App. 4th 1315, 1320. To that end, the Court:may require the party to produce
records sufficient to provide a proper basis for determining how much time was spent on particular
claims. Id. The Court also may properly reduce compensation on account of any failure to maintain
appropriate time records. Id. The evidence should allow the Court to consider whether the case was
overstaffed, how much time the attorneys spent on particular claims and whether the hours were
reasonably expended. Id.

A single page of Plaintiffs' counsel's initial declaration is devoted to establishing a lodestar amount of
$99,066 (250.8 hours x $395). Plaintiffs did not initially produce billing records. However, Plaintiffs'
counsel's supplemental declaration filed on February 24, 2017 (ROA # 184) sought to address this
deficiency. The Court inadvertently failed to address this declaration in its March 13, 2017 order (ROA #
200) continuing this Motion. Defendants have filed a supplemental opposition addressing the new
evidence such that the Court is able to review and consider the contents of the supplemental
declaration. This Court did not read or consider the "Second Supplemental Declaration of Alan L. Geraci
in Support of Plaintiffs' Motion for - ‘

Attorney Fees" (ROA # 205) because this declaration was filed after the Court imposed March 13, 2017
deadline for supplemental evidence. o

The evidence proffered by Plaintiffs remains problematic for the following reasons: First, the original
declaration referenced the use of a "contract research attorney." However, this attorney's reasonable
hourly rate and the hours actually billed by this attorney have not:been identified. Thus, the Court
compensates for this missing information by imposing a "blended" rate-of $300 per hour for both counsel
Geraci and the contract attorney. Second, some of the paralegal time is still billed at $395 per hour.
The lower amount of $195 is excessive. The paralegal time will be billed at $150 per hour. Third, "travel
time" for a local attorney is not recoverable. Fourth, the Court agrees:that the five time entries specified
on page 6 of the supplemental opposition are not recoverable. After taking these factors into
consideration, the Court finds the following lodestar amounts are reasonable:

$6,765.00: Paralegal Time (45.1 hours x $150)
$57,450.00: Blended Attorney Time (191.5 hours x $300)
$64,215.00 TOTAL

F. Multiplier

After establishing the lodestar, the Court next engages in the multiplier analysis, and determines
whether the lodestar figure should be augmented or diminished by one or more relevant factors. Keep
Our Mountains Quiet v. County of Santa Clara, supra at 737. These:factors include: (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting-them, (3) the extent to which the
nature of the litigation precluded other employment by the attorneys and (4) the contingent nature of the
fee award. ld. The unadorned lodestar reflects the general local hourly rate for a fee-bearing case, but
it does not include any compensation for contingent risk, extraordinary skill, or any other relevant factors
the Court may consider. Ketchum v. Moses (2001) 24 Cal. 4th 1122, 1138. The adjustment to the
lodestar figure, e.g., to provide a fee enhancement reflecting the risk that the attorney will not receive
payment if the suit does not succeed, constitutes eamed compensation. Id. This adjustment is intended
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to approximate market-level compensation for such services, which typically include a premium for the
risk of nonpayment or delay in payment of attorney fees. Id. Of course, the Court is not required to
include a fee enhancement to the basic lodestar figure for contingent risk, exceptional skill, or other
factors, although it retains discretion to do so in the appropriate case. |ld. The party seeking a fee
enhancement bears the burden of proof. 1d. In each case, the Court considers whether, and to what
extent, the attorney and client have been able to mitigate the risk of nonpayment, e.g., because the
client has agreed to pay some portion of the lodestar amount regardless of outcome. [d. It also
considers the degree to which the relevant market already compensates for contingency risk,
extraordinary skill, or other relevant factors. Id,

Adjustment of the multiplier can also be made to "account for the partial degree of success achieved.”
Harman v. City and County of San Francisco (2007) 158 Cal. App. 4th 407, 425. The Court is
empowered to make reductions via a negative multiplier when Plaintiffs success on interrelated
unsuccessful and successful claims was limited. Id. "California law allows the trial court to reduce ...
attorneys' fees award based on the results ... obtained, or not to reduce the fee award, as the frial judge
finds is appropriate in the exercise of ... discretion." |d. at 426 (quoting Beaty v. BET Holdings, Inc. (9th
Cir. 2000) 222 F. 3d 607, 610). ; '

The Court finds that factors exist supporting a .50 positive multiplier. This action presented novel and
difficult questions of election law and Plaintiffs' counsel displayed skill in presenting these issues to the
Court. The nature of this litigation precluded Mr. Geraci from taking on other clients. On the other hand,
the Court finds that a .25 negative multiplier is necessary to account for the partial degree of success
achieved, as discussed above. This results in a combined .25 posmve multlpller Thus, the lodestar
amount is increased in the amount of $16,053.75.

The Court directs Attorney Geraci to serve notice as to the Motion for Kttorney' Fees.

Parties waive notice as to plaintiffs Motion to Strike or Tax Costs and defendant's Motion
to Tax Costs. _

v

Judge Joel R. Wohlfeil
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THOMAS E. MONTGOMERY, County Counsel
Couan/Iof San Diego ELECTROHICALLY FILED
By TIMOTHY M. BARRY Chief Deputy (State Bar No. 89019) Superior Court of Califamia,
STEPHANIE KARNAVAS Senior Deputy (State Bar No. 25559 Courty af 5an Diego
1600 Pacific Highway, Room 355 ' O42T2017 at 02:22:00 PM
San Diego, CA 92101-2469 Glerk of the Superior Gourt
Telephone: (619) 531-6259 By Sharon Ochoa,Deputy Clerk
E-mail: timothy.barry@sdcounty.ca.gov )

stephanie. karnavas@@sdcounty.ca.gov
Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants/Appellants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware ; No. 37-2016-00020273-CL-MC-CTL
nor_l-%ljoﬁ(i[ ccirporation; RAYMOND LUTZ, Action Filed: June 16, 2016
an individual,

Plaintifts,

V. NOTICE OF APPEAL
MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San
Diego County Chief Administrative Officer,
SAN DIEGO COUNTY, a public entity;
DOES 1-10,

Defendants.

T L N A R L S

Defendants Michael Vu, San Diego Registrar of Voters,_‘ and the County of San Diego
hereby appeals to the Court of Appeal of the State of California, Fourth Appellate District, from
the order granﬁing Plaintiffs’ motion for attorney’s fees pursuant to California Code of Civil
Procedure § 1021.5 entered on March 30, 2017. |
DATED: April 27, 2017 THOMAS E. MONTGOMERY, County Counsel

By: /s/Stephanie Karnavas

STEPHANIE KARNAVAS, Senior Deputy
Attorneys for Defendants/Appellants
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THOMAS E. MONTGOMERY, County Counsel

County of San Diego ‘ ELECTRONICALLY FILED
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 83019) Superior Court of Califomia,
STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 County of San Diego
1600 Pacific Highway, Room 355 B5/04201T =t 04:11:00 Prd
San Diego, CA 92101-2469 : Clerk of the Superior Sourt

Telephone: (619) 531-6259 By Chona De Los Santos,Deputy Clerk
E-mail: timothy.barrv@sdcounty.ca.gov _
Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware No. 37 -2016-'00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016

an individual, ) -
) DESIGNATION OF CLERK’S
Plaintiffs, ) TRANSCRIPT
)
v, )
IMAGED FILE
MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San ) Dept.: 73
Diego County Chief Administrative Officer, ) ICJ: Hon. Joel Wohlfell
SAN DIEGO COUNTY, a public entity; )
DOES 1-10, )
Defendants. %
)

Defendants County of San Diego and Michael Vu, San Diego County Registrar of
Voters, designate the following documents and records to be iﬁéorporated in the Clerk’s
Transcript: -‘

ROA#155 - Motion for Attorneys’ Fees filed by Citizens Oversight and Raymond Lutz, 1/31/17;
ROA#156 — Memorandum of Points and Authorities in Support of Motion for Attorneys’ Fees
filed by Citizens Oversight and Raymond Lutz, 1/31/17;

ROA#157 — Declaration of Alan L. Geraci in Support of Motion For Attorneys’ Fees filed by
Citizens Oversight and Raymond Lutz, 1/231/17,;

ROA#160 — Memorandum of Costs filed by the County of San Diego and Michael Vu, 2/1/17;

NOTICE OF DESIGNATION
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ROA#161 — Memorandum of Costs Worksheet filed by the County of San Diego and Michael
Vu, 2/1/17; | |

ROA#168 — Motion to Strike or Tax Costs re: Defendants’ Memorandum of Costs filed by

Citizens Overs1ght Inc. and Raymond Lutz, 2/3/17;

ROA#169 — Memorandum of Points and Authorities in Suppoft- of Motion to Strike Defendants’

Memorandum of Costs or Tax Costs filed by Citizens Oversight, Inc. and Raymond Lutz,

2/3/17,

ROA#170 — Declaration of Alan L. Geraci in Support of Motion to Strike Defendants’

Memorandum of Costs or Tax Costs filed by Citizens Oversight, Inc. and Raymond Lutz,
2/3/17, ‘

ROA#173 — Memorandum of Points and Authorities in Opposition to Plaintiffs’ Motion to

Strike Defendants’ Memorandum of Costs filed by County of San Diego and Michael Vu,
2/16/17; |

ROA#175- Opposition to Plaintiffs Motion for Attorneys’ Fees filed by County of San Diego

and Michael Vu; 2/17/17,

ROA#177 — Reply to Opposition to Plaintiffs’ Motion to Strike or Tax Costs filed by Citizens

Oversight, Inc. and Raymond Lutz, 2/22/17;

ROA#178- Declaration of Alan L. Geraci in support of Plaintiffs’ Motion to Strike or Tax Costs
re: Defendants’ Memorandum of Costs filed by Citizens Oversight Inc.; Lutz, Raymond,
2/22/17,

ROA#183 — Plaintiffs’ Reply to Defendants’ Opposition to Plaintiffs’ Motion for Attorney Fees
filed by Citizens Oversight Inc.; Lutz, Raymond, 2/24/17; : _

ROA#184 - Supplemental Declaration of Alan L. Geraci in Sufaport of Motion for Attorney Fees
filed by Citizens Oversight Inc.; Lutz, Raymond, 2/24/17, |

ROA#200 — Minute Order filed 3/3/17,

ROA#203 - Supplemental Opposition to Plaintiffs' Motion for Attorney’s Fees filed by County
of San Diego and Michael Vu; 3/24/17; '

/1
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ROA#205 - Second Supplemental Declaration of Alan I.. Geram in Support of Motlon ;for
Attorney Fees Pursuant to CCP 1021.5 filed by Citizens Oversfght Inc.; Lutz, Raymond,
3/27/17; |

ROA#209 — Minute Order filed 3/30/17;

ROA#214 - Notice of Appeal filed by County of San Diego; Michael Vu, 4/27/17.
DATED: May 4, 2017 | THOMAS E. MONTGOMERY, County Counsel

S/Tlmoth§v
TIMOTHY M. BARRY Chief Deputy
Attorneys for Defendants
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Citizens Oversight, Inc., et al, v. Michael Vu, et al;
San Diego Superior Court Case No. 37-2016-00020273-CL-MC-CTL

DECLARATION OF SERVICE

I, the undersigned, declare under penalty of perjury that[a i
years and not a party to the case; I am employed in the County of San Diego, California. My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101.

On May 4, 2017, 1 served the following documents:

1. DESIGNATION OF CLERK’S TRANSCRIPT.
In the following manner:

X]  (BY E-mail) I cause to be transmitted a copy of the foregoing document(s) this date
via OneLegal System, which electronically notifies all counsel as follows:

Alan L. Geraci, Esq.

CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078

Ph: (619) 231-3131 Fax: (760) 650-3484
alan{@carelaw.net

Executed on May 4, 2017, at San Diego, California.

ODETTE ORTEGA
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THOMAS E. MONTGOMERY, County Counsel

Coun&of San Diego ELECTROMICALLY FILED
OTHY M. BARRY Chief Deputy (State Bar No. 89019)  Superior Court of Califomia,

STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 Gounty of San Diego

1600 Pacific Highway, Room 355 " O5M8/2017 at 02:34:00 PM
San Diego, CA 92101-2469 " Clerk of the Superior Court
Telephone: (619) 531-6259 - By Sharon Ochoa, Deputy Clerk
E-mail: timothy.ba sdcounty.ca.gov

Exempt From Filing Fees (Gov’t Code § 6103)
Attorneys for Defendants/Appellants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC,, a Delaware ) No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed:June 16, 2016

an individual, :
AMENDED DESIGNATION OF
Plaintiffs, CLERK'’S TRANSCRIPT

V.

§

) .

3 IMAGED FILE
MICHAEI VU, San Diego Registrar of §

)

Voters, HELEN N. ROBBINS-MEYER, San
Diego County Chief Administrative Officer,
SAN DIEGO COUNTY, a public entity;
DOES 1-10,

Defendants.

Dept
é)J Hon Joel Wohlfell

Defendants County of San Diego and Michael Vu, San Dlego County Registrar of
Voters, have elected to proceed without a reporter’s transcript in the above-referenced case.

DATED: May 18,2017 THOMASE. MONTGOMERY, County Counsel

y: s/Timoth {,
TIMOTH M. BARRY Chief Deputy
Attorneys for Defendants/Appellants

AMENDED NOTICE OF DESIGNATION




Citizens Oversight, Inc., et al, v. Michael Vu, et al; 1823
San Diego Superior Court Case No. 37-2016-00020273-CL-MC-CTL

DECLARATION OF SERVICE

I, the undersigned, declare under penalty of perjury thatls : "2
years and not a party to the case; I am employed in the County of San Diego, Lahtorma My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101,

On May 18, 2017, I served the following documents:

1. AMENDED DESIGNATION OF CLERK’S TRANSCRIPT.
In the following manner:

X]  (BY E-mail) I cause to be transmitted a copy of the foregoing document(s) this date
via OneLegal System, which electronically notifies all counsel as follows:

Alan L. Geraci, Esq.

CARE Law Group PC

817 W, San Marcos Blvd.

San Marcos, CA 92078

Ph: (619) 231-3131 Fax: (760) 650-3484
alan@carclaw.net

Executed on May 18, 2017, at San Diego, California,

BDELTE ORTEGA |






