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0796
requested, and entirely fail to address, and thereby concede, Défendants’ arguments in favor of a
significant reduction to the lodestar figure. : |
ARGUMENT
L

PLAINTIFFS FAILED TO PROVE THIS ACTION RESULTED IN THE
ENFORCEMENT OF AN IMPORTANT RIGHT THAT PROVIDED
A SIGNIFICANT BENEFIT TO THE PUBLIC

In their Reply, Plaintiffs’ claim that this litigation enforced the important right to
“[p]roper conduct of election officials” (Reply p. 4:24) and cohfcrred a “significant benefit” on
the public by “getting those officials to comply fully with the law as it was written an intended.”
(Reply p. 8:14-15.) In support of this proposition, Plaintiffs seléctively quote Woodland Hills
Residents Assn. Inc., v. City Council of Los Angeles in stating: “Because ‘the public always has
a significant interest in seeing that legal strictures are propetly enforced. . .in a real sense, the
public always derives a ‘benefit when illegal private or public conduct is rectified.”” (Reply
p. 7:19-21 citing Woodland Hills, 23 Cal.3d 917, 939 (1979).) Tn the very next sentence that
follows this statement, however, the California Supreme Court made clear that attorney’s fees
are not properly awarded in every case rectifying public conduct: “Both the statutory language
(‘significant benefit’) and prior case law, however, indicate thait"'"the Legislature did not intend to
authorize an award of attorney fees in ‘every case involving a statutory violation.” Woodland
Hills, 23 Cal.3d at 939. Rather, the determination of whether to award attorney’s fees must be
derived from a “realistic assessment” of the gains that were achieved in the case.

While Plaintiffs’ express outrage, at Defendants’ reference to this Court’s decision as
imposing a “technical requirement” on the manner in which the ROV conducts the 1% manual
tally, this is an accurate representation of what was achieved in this litigation. The evidence
presented in this case was not that the ROV entirely failed to perform the 1% manual tally or
even failed to include any VBM ballots in the tally, but that thé" ROV conducted its random draw
of ballots for the tally from those ballots processed as of electioﬁ night— a common practice
across the state. This Court agreed, in part, with Plaintiffs’ ‘
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interpretation of Elections Code Section15360, in that it found that the universg gf gazlots from
which the 1% is drawn must include all VBM ballots processe;i after clection night, Plaintiffs’
Reply doesn’t provide a realistic assessment of what this actually means, but rather assumes the
existence of a significant public benefit by virtue of the fact thé’_[ ‘ﬂlliS action involved the
elections process and the public has an interest in ensuring eleé‘_[_ions officials comply with that
process as stated in the Elections Code. If that were sufficient, every case that successfully
challenged the actions of elections official in carrying out his or her duties would result in an
attorney’s fee award, and that is clearly not the state of the law. See e.g. Stanton v. Panish,
28 Cal.3d 107,116 (1980)(denying 1021.5 attorney fees to petitioner who obtained a writ of
mandate requiring the registrar to proceed with an election that the registrar intended to cancel);
see also King v. Lewis, 219 Cal.App.3d 552, 556 (1990) (uphoiding trial court’s denial of
attorney’s fees under 1021.5 for a successful petition for writ Qf mandate that made only minor
changes to the impartial analysis). 7

1L

TO THE EXTENT THE COURT IS INCLINED TO AWARD SOME FEES,
PLAINTIFFS STILL FAIL TO PROVIDE SUFFICIENT EVIDENCE TO JUSTIFY THE
REQUESTED AWARD ' ‘

Plaintiffs concede that Alan Geraci’s (“Geraci”) summary declaration provided an
insufficient basis on which the court could rely to award them attorn€y’s fees and agree that
further detail regarding the attorney and paralegal time is required. (Reply at p. 9:7-10.) To that
end, in conjunction with Plaintiffs’ Reply, Geraci provided a supplemental declaration attaching
various time sheets. Geraci’s submissions are still insufficient to support the requested revised
lodestar figure of $96,882 for several reasons.

First, Geraci indicated in his initial declaration that he contracted with an attorney and a
paralegal to assist him with the litigation of his case and “thes'(f;*‘hours are all accounted for in
[his] billing summary.” (Geraci Declaration In Support of Plai&htiffs’_‘ Motion For Attorney’s
Fees “Geraci Decl.” 9.) Calculation of a lodestar figure is accomplished through “careful
compilation of the time spent and reasonable hourly compensation for each attorney” involved
in the case. Press v. Lucky Stores, Inc., 34 Cal.3d 311, 322 (1983) (quoting Serrano v. Priest,

4
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20 Cal.3d 25, 48 (1977)Serrano III)(emphasis added.) While:Geraci’s timeshe%izf?()w identify
the work performed by his paralegal versus him, they do not evén identify the name of contract
attorney, much less what work was performed by Geraci Versui”s:' his contractor. Plaintiffs have
likewise failed to provide any information as to the reasonableness of the rate of $395 for the
unidentified contract attorney who could be a first-year lawyer working for $50 an hour— or
less. The point is, the information is lacking.

Second, though Plaintiffs indicate they have revised the paralcgal rate from $395 to $195,
10 hours of the paralegal’s work, as reflected in the time entries on June 24, 2016 and July 5,
2016, are still calculated at the $395 rate. Additionally, it is Plaintiffs’ burden to demonstrate
that $195 an hour for the unnamed paralegal is reasonable. See Martino v. Denevi, 182
Cal.App.3d 553, 558-559 (1986). Plaintiffs have provided zerd'evidence to demonstrate this is
the case, and Defendants contend the rate is excessive. While Defendants were unable to find a
recent published state court case that reviewed paralegal rates for San Diego County, a 2014
federal court case found that, in the Southern District of California, “[a]s a whole, hourly rates
of $125 to $150 predominate™ for paralegals. Carr v. Tadin, Inc., 51 E. Supp. 3d 970, 981 (S.D.
Cal. 2014). Given the total lack of information provided about the paralegal, Defendants
contend $125 an hour is the absolute highest amount that should be utilized for the initial
calculation of the lodestar figure before any negative multiplier is applied. If Geraci actually

paid the paralegal a lower hourly contract rate, however, Defendants contend that fee should

apply.

Third, Defendants object to the inclusion of Geraci’s “travel time” in the lodestar figure.
As an initial matter, it’s unclear how many hours of travel time are at issue or where travel was
to/from because all of the time entries that include travel make a general reference to “travel
time” without any further explanation. Entries for travel time occur in at least thirteen time
entries. While Defendants understand Geraci maintains an office in North County, he is local
counsel, and awarding travel time for travel to and from San Diego in cases filed in San Diego is
unreasonable. Because the timesheets don’t break out the time_‘ spent for travel, it is unclear how
many hours of travel time are included in the lodestar figure, and thus Defendants contend

5 -
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Plaintiffs should be required to provide further explanation on that point, Alternatively,
Defendants contend that at least 15 hours should be taken off the top— a little more than one
hour for each entry that references travel. This is likely a conservative figure when certain
entries, like that on December 1, 2016, billing 4 hours for attendance at a status conference,
seem to be largely comprised of travel time. Plaintifts should also be required to explain
whether travel time was lumped in to any other entries for cou_r't_“oy other appearances where
“travel time” is not specifically referenced, such as in the entry. for July 6, 2016.

Fourth, Defendants contend that the hours expended for.the following tasks reflected in
the time sheets are excessive: |

e 6/28/2016 —Geraci —2.3 hours: “Prepare ex parte Notice for TRO. Declaration of Alan

Geraci. Declaration of Raymond Lutz. Proposed Order.”

* 6/30/2016 — Geraci — 2.7 hours: Attend ex parte hearing in Department 73, including
travel time,” |

Defendants contend that the 5 hours billed in the above time entries should be excluded
because Plaintiffs’ June 30, 2016 ex parte application was necessitated by Plaintiffs’ own error
in failing to request an appropriate date for the preliminary injunction hearing, and the
application was denied in any event.

e 10/21/2016 —Paralegal —4.0 “Preparation of Exhibit 59 for resubmission to Court.

e 10/22/2016 —Paralegal —5.0: “Preparation Exhibit 59 with numeric pagination.”

e 10/22/2016 — Geraci — 2.0: “Review Legislative Intent documents. Assign to paralegal to
reorganize and Bate stamp.” ) ‘

Defendants contend that the 11 hours billed in the above time entries related to Exhibit 59
should be excluded because Plaintiffs were required to resubmit this exhibit to the Court as a
result of Plaintiff Lutz improperly adding notations to the legislative history documents therein
before they were submitted to the court, calling into question their authenticity. As a result,
Geraci volunteered to obtain a new clean copy from the State archives — a task which seemingly
should have been administrative in nature — and not one requiring 11 hours of work. Defendants
do not object to the 1 hour Geraci appears to have spent on October 13, 2016, retrieving the

6
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clean copy form the State. In sum, while Plaintiffs have now pfovided further detail of the
calculation of a revised lodestar figure, that information is stilll_.‘deﬁcient in several ways.
Plaintiffs failed to take advantage of the opportunity to providé; 'éupplemental briefing to
strengthen their submissions to this court, and they have failedjt::) meet their burden to justify
even the revised lodestar figure of $96,882, :

| 1.

PLAINTIFFS FAIL TO ADDRESS DEFENDANTS’ ARGUMENTS
AS TO WHY THEY ARE NOT ENTITLED TO A FIFTY PERCENT ENHANCEMENT
OF THE FEE AWARD, THEREBY CONCEDING IT IS NOT WARRANTED

Plaintiffs’ response to Defendants’ explanation as to why they are entitled to a 50% fee
bonus through application of multiplier of 1.5 to the lodestar ﬁgure can be summed up as: “Trust
me, it was complicated; We're worth it.” Plaintiffs again simﬁlir provide éonclusory references
to the “complexity” of the action, ignoring that it was largely ﬁ;efendants, fhrough their
witnesses, who were required to explain and synthesize the sys::tems of elections in California.
Plaintiffs say nothing of the fact that the case involved limited 'ldiscover.y, centered on a dispute
of statutory construction, did not involve any complex dispositi\}e motions, or that the trial,
while expedited, was brief. Plaintiffs also again summarily assert that Geraci “had to clear the
decks” to take on the case, but don’t respond to the questions posed by Defendants as to what
that actually means. (Reply p. 9, fn. 6.) In short,.Plaintiffs faillto meet their burden to
demonstrate that the Serrano III factors support their request for a fifty percent fee
enhancement. Serrano, 20 Cal. 3d at 49. 7

Finally, Plaintiffs make no attempt to explain why a red.ﬁéed feé award is not appropriate
in light of the fact that they obtained only a partial victory in th_e litigation.  Given Plaintiffs’
concession by siiénce, to the extent the Court issues any awarld:‘, it should reduce the lodestar
amount by at least 50 percent as explained in Defendants’ initial opposition.

/17
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CONCLUSION a8
For the foregoing reasons, Defendants respectfully requésts that this Court exercise its
discretion to deny Plaintiffs’ motion for attorney’s fees. To the extent the Court is inclined to
award Plaintiffs any fees, the lodestar figure must be revised as stated herein (i.e. to lower the
paralegal rate and exclude travel time and excessive time spent) and the lodestar figure should
then be further reduced by at least half to reflect Plaintiffs’ limited success in the action.

DATED: March 24, 2017 THOMAS E. MONTGOMERY, County Counsel

By: s/Stephanie Karnavas '
STEPHANIE KARNAVAS, Senior Deputy
Attorneys for Defendants
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SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’ MOTION FOR ATTORNEY’S FEES




S W Mo

o o~ Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Alan L. Geraci, Esq. SBN 108324
CARE Law Group PC

817 W. San Marcos Bivd.

San Marcos, CA 92078
619-231-3131 telephone
760-650-3484 facsimile
alan@carelaw.net email

Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz

SUPERIOR COURT OF CALIFORNIA

ELECTRONICALLY FILED
Buperior Court ef Califemnia,
County of San Diege
037272017 at 12:47:.00 Pl

Clerk of the Superior Gourt
By E Filing, Deputy Clerk

COUNTY OF SAN DIEGO-CENTRAL DIVISION

CITIZENS OVERSIGHT INC., a Delaware
non-profit corporation; RAYMOND LUTZ,
an individual,

Plaintiffs,
V8.

)
)
)
)
)
)
MICHAEL VU, San Diego Registrar of %
3
)
:
)

CASENO: 37-2016-00020273-CL-MC-CTL

SECOND SUPPLEMENTAL
DECLARATION OF ALAN L. GERACI IN
SUPPORT OF PLAINTIFFS’ MOTION FOR
ATTORNEY FEES

Hon. Joel R, Wohlfeil, Judge

Voters; HELEN N. ROBBINS-MEYER, Complaint filed: June 16, 2016
San Diego County Chief Administrative
Officer; COUNTY OF SAN DIEGQO, a Trial Date: October 4-6, 11, 2016
public entity; DOES 1-10, ;

Motion Date: - March 30, 2017

Defendants. - -, (contmmed)
Time: © 900 am
) Department: . C-73
I, Alan L. Geraci, supplement my declaration as follows:

L. I am an attorney at law licensed in the State of California in good-standing to practice

before all state and federal courts. I am also the principal of CARE Law Group PC the

attorney of record for Plaintiffs Raymond Lutz and Citizens Oversight Inc. in this case.

2. I have personal knowledge of the matters stated herein unless stated under information

and belief in which I bekieve said matter to be true and correct.

3. Prior to the hearing scheduled for March 3, 2017, the court issued a tentative ruling

essentially contirring the matters to March 30, 2017, and to allow the parties a further

opportunity to supplement the record concerning Plaintifis” Motion for Attorney Fees

Citizens Oversight v. Vu, et al .

CASE NO: 37-2016-00020273-CL-MC-CT’

Second Supplemental Declaration of Alan L, Gerac re:

Plaintif§’ Motion r Attomey Fees -1-
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Pursuant to Code of Civil Procedure Section 1021.5. Apparently. unbeknownst to the
Court, on February 24, 2017 (ROA #184), I had already filed a Supplemental Declaration
with the documentation showing the detail on hours and rates.

4. County Counsel continues to understate the importance of a case like this which requires

an clection official perform his finction as intended by the law. It remains a large
disappoitment to Plaintifs that the County’s Registrar continues to perform the post
election audit contrary to the requirement of Election Code Section 15360. But Plaintiff
and [ are pleased that other County election officials are now properly performing the post
election audit as required by law because of this Court’s written statement of decision,
The County has now filed an appeal and perhaps a affirmation by the appellate court n a
published opinion will further the statewide effect of this law. Nevertheless, although
understating the results of this matter is done by the County Counsel to défend agamst an
award of attorney fees, it is not reflective of the true nature and effect of the Court’s

ruling.

5. No other attorneys worked on this matter beside me. The assigned paralegal for my
office is a retired attorney of more than 30 years litigation and go'yernmﬁntal experience.
He is not an inexperienced or first year law student as suggested by the County. His
paralegal resources are used by me on a contract ‘basis and billed out at the prevailing rate
of $195 per hour. The paralegal spent his time on assisting me with coordination securing
Dr. Sparks testimony from UC Berkeley and thé preparation of exhlblts used both at
depositions and trial. ~ As a retired attorney, their was no direct involvernent in the case
other than conducting legal assistance to me. By making these assignments, T was able to
reduce the éhargeable hourly fee than had I performed the tasks myself.

6. Included in the paralegal billing time was the coordination with the Secretary of State
Archives Division to obtain the legislative history for Elections Code 15360. Because of
the expedited requests to research, copy and ship these documents to me, the paralegal
had to coordinate the Secretary of State’s Archive Clerk with oui' attorney service in
Sacramento for expedited shipment of the records. The County made objections to the

Citizens Oversight v. Vu, et al

CASENO: 37-2016-00020273-CL-MC-CTL

Second Supplemental Declaration of Alan L. Geraci re:

Plaintif®’ Motion £r Attomey Fees -2-
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10.

original Exhibit 59 because of “extraneous markings” on some of the pages and that some
of those markings came from Mr. Lutz, one of the Plaintiffs herein. After receiving the
replacement Exhibit 59 and reviewing sarne for delivery to the Court, I recognized that
almost all of the markings were on the original legislative historical documents and not
made by Mr. Lutz as he was accused by the County Counsel. Nevertheless, I assembled
the documents and delivered same to the Court as the Court directed. Thus, County
Counsel’s objection to the time spent by the paralegal is unfoundcd. |

The Laffey Matrix, which derives its name from a seminal case, Lgﬁ”ey v. Northwest
Airlines, Inc. (572 F, Supp. 354 (D.D.C. 1983), is a free resource published each year by
the U.S. Attorney’s office for the District of Columbia. It offers tiered rates for lawyers,
differentiated according to their years of experience. The matrix is available at

(www justice. gov/usao/dc/divisions/civilhtml). The latest snapshot of prevailing rates

for various locales is below:
SNAPSHOT OF RATES
Experience (years) Laffey: D.C. Laffey:S.F. Laffey:L.A.  Real Rate Report

20+ $520 $562 $541 . $645
11-19 $460 $497 $478  $575
8-10  $370 $400 $385  $364
4-7 $300 $324 $312 . $204
1-3 $255 $275  $265 $192 -
Paralegals/law clerks  $150 $156 $140 $166

Utilizing an experienced retired attorney, whether the paralegal se.rvices are volunteered

or paid, does not preclude recovery for the value of those services. Sundance v. Municipal
Court (1987) 192 Cal App.3d 268, 274-275. Moreover, as the Lafley Report shows, a
litigation attorney in Southern California with 30+ years expeﬂené:e such as [ have, is

under billing his time at $395 per hour. ‘

My office is in San Marcos, California, which is in the north 001ﬁ1§y area of San Diego
County. This case was filed in the Central Division of the San Di_é:go Superior Court.

Citizens Oversight v. Vu, e al

CASENO: 37-2016-00020273-CL-MC-CTL

Second Supplemental Declaration of Alan L, Geraci re:

Plaintife’ Motion fr Attomey Fees -3-
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Although many court appearances may be handled by telephone appearance, the nature of
this case, along with the expeditious nature of the schedule requirgd that I drive to and
from the County Courthouse and to the downtown County Counéel’s Office for meetings
or depositions. The time to travel was dependent on the time of day I was compelled to
travel The average leg for travel is approximately one hour. Thus, when I traveled to a
deposition at the County Counsel or a hearing at the County Coﬁrthouse, travel time of 2
hours, one hour for each leg, is added to the actual time expended for the event. Payng
for an attorney’s travel time is customary for lawyers because the time expended is
mandatory and required to attend to a clients matter and takes the attorney away from

other business or billing time.

I further declare under penalty of petjury that the foregoing is true and correct.

Alon £, Gorasi

Alan L. Geraci, Esq.

Dated: March 27, 2017

Citizens Oversight v. Vu, et al

CASE NO: 37-2016-00020273-CL-MC-CTL

Second Supplemental Declaration of Alan L. Geraci re:

Plaintif’ Motion fir Attomey Fees -4-




SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

HALL OF JUSTICE
TENTATIVE RULINGS - March 08, 2017

EVENT DATE: 03/30/2017 EVENT TIME:  09:00:00 AM DEPT.: c-73
JUDICIAL OFFICER:Joel R. Wohlfeil

CASE NO.:  37-2016-00020273-CL-MC-CTL
CASE TITLE: LUTZ VS MICHAEL VU [IMAGED]

CASE CATEGORY: Givil - Limited CASE TYPE: Misc Complaints - Other

EVENT TYPE: Motion Hearing (Civil)
CAUSAL DOCUMENT/DATE FILED: Motion for Attorney Fees, 01/31/2017

The Motion (ROA # 168) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order to strike the Memorandum of Costs of Defendants / Respondents Michael Vu, named in his
capacity as the Registrar of Voters for the County of San Diego, and the County of San Diego
("Defendants"), pursuant to CCP Section 1032(a}(4), insofar as Defendants were not the prevailing
party, is GRANTED.

Code of Civil Procedure, section 1032(a){(4) defines a "prevailing party” for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintifis who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party’
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs’ non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs' claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL YU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes of
action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined” by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Defendants are not the prevailing parties because Plaintiffs obtained part of the relief
they sought. Though Plaintiffs' relief was not complete, they prevailed in an important and meaningful
way, causing a fundamental change in the manner in which the County conducts the section 15360 one
percent manual tally. Finally, although Defendant Robbins-Meyer obtained a complete dismissal, her
cost expenditure was paid by the County and is completely intertwined with the other Defendants.

dkkkkdhkkkRkkRhkrRkkhkkikkkkkkikikhkhkikhkhikhkihkhk
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CASE TITLE: LUTZ VS MICHAEL VU [IMAGED] CASE NUMBER: 37—2016-0002027@,§N]C-CTL

Defendants' Motion (ROA # 162) for an order striking or reducing the costs from Plaintiffs’ memorandum
of costs, under Rule 3.1700 of the California Rules of Court, is GRANTED.

Code of Civil Procedure, section 1032(a)(4) defines a "prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs’ claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and, in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes
of action raised by Plaintiffs’ Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Plaintiffs are not the prevailing parties for the purpose of recovering ordinary costs
because Plaintiffs obtained only part of the relief they sought. Given this ruling, it is not necessary to
address the alternative Motion seeking to tax specific cost items. The Court notes that the standard for a
determination of the right to recover ordinary, statutory costs differs from the standard governing the
ability to recover an award of attorney fees. This ruling is not contradictory to the ruling awarding
attorney fees, but is instead premised on a different standard. '

Khhkkkhhkhhhhkhihhhkhikhhrihiriidhikirikikihik

Plaintiffs' Motion (ROA # 155) for an order awarding attorney fees, pursuant fo Califorhia Code of Civil
Procedure Section 1021.5, is GRANTED IN PART AND DENIED IN PART.

As discussed below, attorney fees are awarded in the total reasonable amount of $80,268.75. Code of
Civ. Proc. 1021.5. This amount is payable by Defendant County of San Diego.

The Court considers whether: (1) Plaintiff's action has resulted in the enforcement of an important right
affecting the public interest; (2) a significant benefit, whether pecuniary or nonpecuniary has been
conferred on the general public or a large class of persons, and (3) the necessity and financial burden of
private enforcement are such as to make the award appropriate. Code Civ. Proc. 1021.5 and Woodland
Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 917, 935.

A. "Successful Party"

The Court takes a broad, pragmatic view of what constitutes a "successful party" in order to effectuate

the policy underlying section 1021.5. RiverWaich v. County of San Diego Dept. of Environmental Health
(2009) 175 Cal. App. 4th 768, 782 (quoting Graham v. DaimlerChrysler Corp. (2004) 34 Cal. 4th 553,

565). The party seeking attorney fees need not prevail on all its claims alleged in order to qualify for an
award. ld. at 782-783. A litigant is considered "successful" under section 1021.5 if the litigation
contributed substantially to remedying the conditions at which it was directed. Id. at 783. The critical
Event ID: 1788141 TENTATIVE RULINGS Calendar No.: 5
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fact is the impact of the litigation. Id. In other words, the "successful" party under section 1021.5 is
generally the "prevailing" party, that is, the party that succeeds on any significant issue in litigation which
achieves some of the benefit the parties sought in bringing suit. Id. Prevailing counsel who qualify for
an award under section 1021.5 are entitled to compensation for all hours reasonably spent. Id.

Plaintiffs in this action constitute a "successful party." Plaintiffs' two causes of action were each based
on the same two pronged theory. Plaintiffs alleged that the County did not properly conduct the one
percent manual tally because this random selection (a) did not include "Vote-by-Mail" ballots, and (b) did
not include provisional ballots. As reflected within the Judgment filed on January 10, 2017, Plaintiffs

succeeded on one of these contentions, but not on the other. This partial success substantially .

contributed to remedying the condition at which this action was directed: a deficient one percent tally.
This is a significant issue that by all accounts has impacted County operations. Thus, Plaintiffs prevailed
as this term is narrowly defined for purposes of a section 1021.5 award of attorney fees. The partial
nature of Plaintiffs' success is further addressed within the discussion regarding the application of a
negative multiplier.

B. Important Right

Section 1021.5 provides no concrete standard or test against which the Court may determine whether
the right vindicated in a particular case is sufficiently "important" to justify a private attorney general fee
award. Woodland Hills Residents Assn., Inc. v. City Council, supra at 935. A right need not be
constitutional in nature to justify the application of the private attorney general doctrine. Id. Not all rights
are deemed to be "important” Id. The Court exercises judgment in attempting to ascertain the
"strength" or "societal importance” of the right involved. Id. "Important rights” are not confined to any
one subject or field, and the private attorney doctrine may find proper application in litigation involving
racial discrimination, the rights of mental patients, legislative reapportionment and environmental
protection. |d. at 935-936. In determining the "importance” of the particular right, the Court should
realistically assess the significance of that right in terms of its relationship to the achievement of
fundamental legislative goals. 1d. at 936. Obviously, ensuring accurate election results is of critical
importance in a democracy. Thus, by extension, ensuring the proper implementation of a statutorily
mandated manual tally designed to ensure accurate election results is equally important. The Court
finds that the right vindicated through this action is important and permits for an award of section 1021.5
attorney fees.

C. "Significant Benefit"

In enacting section 1021.5, the Legislature did not intend to authorize an award of attorney fees in every
case involving a statutory violation. Baxier v. Salutary Sportsclubs, Inc. (2004) 122 Cal. App. 4th 941,
945. Instead, in deciding whether to award attorney fees under the statute, the Court determines
realistically the significance of the benefit, and the size of the class receiving the benefit, in light of all
pertinent circumstances. Id. "Because the public always has a significant interest in seeing that laws
are enforced, it always derives some benefit when illegal private or public conduct is rectified.
Nevertheless, the Legislature did not intend to authorize an award of fees under section 1021.5 in every
lawsuit enforcing a constitutional or statutory right.... The statute specifically provides for an award only
when the lawsuit has conferred 'a significant benefit' on 'the general public or a large class of persons.'
The Court determines the significance of the benefit and the size of the class receiving that benefit by
realistically assessing the gains that have resulted in a particular case." Flannery v. California Highway
Patrol (1998) 61 Cal. App. 4th 629, 635 (internal citation omitted). As discussed above, ensuring
accurate election results is of critical importance, and thus ensuring the proper implementation of a
statutorily mandated manual tally designed to ensure accurate election results is egually important.
Simply ensuring the appearance of accurate election results lends stability and confidence to the
election system; which is a significant benefit on the general public as a whole. The Court finds that this
action confers a significant benefit on the general public such that an award of section 1021.5 attorney
fees is proper.
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D. "Financial Burden"”

This action has produced no monetary recovery. As a result, the "financial burden" factor is not
applicable. Woodland Hill sidents Assn., Inc. v, City Council, supra at 935.

E. Lodestar Amount

Where attorney fees are awarded under section 1021.5, the fee setting inquiry ordinarily begins with the
"lodestar"; i.e., the number of hours reasonably expended multiplied by the reasonable hourly rate. |d.
at 736-737. A computation of time spent on a case and the reasonable value of that time is fundamental
to a determination of an appropriate attorneys' fee award. PLCM Group v. Drexler (2000) 22 Cal. 4th
1084, 1095. The reasonable hourly rate is that prevailing in the community for similar work. 1d. The
lodestar figure may then be adjusted, based on consideration of factors specific to the case, in order to
fix the fee at the fair market value for the legal services provided. |d.

The party moving for an award of attorney fees bears the burden of establishing entitlement to an award,
and documenting the appropriate hours expended and hourly rates. Christian Research Institute v,
Alnor (2008) 165 Cal. App. 4th 1315, 1320. To that end, the Court may require the party to produce
records sufficient to provide a proper basis for determlmng how much time was spent on particular
claims. Id. The Court also may properly reduce compensation on account of any failure to maintain
appropriate time records. |d. The evidence should allow the Court to consider whether the case was
overstaffed, how much time the attorneys spent on particular claims and whether the hours were
reasonably expended. |d.

A single page of Plaintiffs' counsel's initial declaration is devoted to establishing a lodestar amount of
$99,066 (250.8 hours x $395). Plaintiffs did not initially produce billing records. However, Plaintiffs'
counsel's supplemental declaration filed on February 24, 2017 (ROA # 184) sought to address this
deficiency. The Court inadvertently failed to address this declaration in its March 13, 2017 order (ROA #
200) continuing this Motion. Defendants have filed a supplemental opposition addressing the new
evidence such that the Court is able to review and consider the contents of the supplemental
declaration. This Court did not read or consider the "Second Supplemental Declaration of Alan L. Geraci
in Support of Plaintiffs’ Motion for

Attorney Fees" (ROA # 205) because this declaration was filed after the Court imposed March 13, 2017
deadline for supplemental evidence.

The evidence proffered by Plaintiffs remains problematic for the following reasons: First, the original
declaration referenced the use of a "contract research attorney." However, this attorney's reasonable
hourly rate and the hours actually billed by this attorney have not been identified. Thus, the Court
compensates for this missing information by imposing a "blended" rate of $300 per hour for both counsel
Geraci and the contract attorney. Second, some of the paralegal time is still billed at $395 per hour.
The lower amount of $195 is excessive. The paralegal time will be billed at $150 per hour. Third, "travel
time” for a local attorney is not recoverable. Fourth, the Court agrees that the five time entries specmed
on page 6 of the supplemental opposition are not recoverable. After taking these factors into
consideration, the Court finds the following lodestar amounts are reasonable:

$6,765.00: Paralegal Time (45.1 hours x $150)
$57,450.00: Blended Attorney Time (191.5 hours x $300)
$64,215.00 TOTAL

F. Multiplier

Aifter establishing the lodestar, the Court next engages in the multiplier analysis, and determines
whether the lodestar figure should be augmented or diminished by one or more relevant factors. Keep

Our Mountains Quiet v. County of Santa Clara, supra at 737. These factors include: (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the extent to which the
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nature of the litigation precluded other employment by the attorneys and (4) the contingent nature of the
fee award. |d. The unadorned lodestar reflects the general local hourly rate for a fee-bearing case, but
it does not include any compensation for contingent risk, extraordinary skill, or any other relevant factors
the Court may consider. Ketchum v. Moses (2001) 24 Cal. 4th 1122, 1138. The adjustment to the
lodestar figure, e.g., to provide a fee enhancement reflecting the risk that the attorney will not receive
payment if the suit does not succeed, constitutes earned compensation. Id. This adjustment is intended
to approximate market-level compensation for such services, which typically include a premium for the
risk of nonpayment or delay in payment of attorney fees. ld. Of course, the Court is not required to
include a fee enhancement to the basic lodestar figure for contingent risk, exceptional skill, or other
factors, although it retains discretion to do so in the appropriate case. Id. The party seeking a fee
enhancement bears the burden of proof. Id. In each case, the Court considers whether, and to what
extent, the attorney and client have been able to mitigate the risk of nonpayment, e.g., because the
client has .agreed to pay some portion of the lodestar amount regardless of outcome. Id. It also
considers the .degree to which the relevant market already compensates for contingency risk,
extraordinary skill, or other relevant factors. |d.

Adjustment of the multiplier can also be made to "account for the partial degree of success achieved.”
Harman v. City and County of San Francisco (2007) 158 Cal. App. 4th 407, 425. The Court is
empowered to make reductions via a negative multiplier when Plaintiffs success on interrelated
unsuccessful and successful claims was limited. Id. "California law allows the trial court to reduce ...
attorneys' fees award based on the results ... obtained, or not to reduce the fee award, as the trial judge
finds is appropriate in the exercise of ... discretion.” Id. at 426 (quoting Beaty v. BET Holdings. Inc. (Sth
Cir. 2000) 222 F. 3d 607, 610).

The Court finds that factors exist supporting a .50 positive multiplier. This action presented novel and
difficult questions of election law and Plaintiffs' counsel displayed skill in presenting these issues to the
Court. The nature of this litigation precluded Mr. Geraci from taking on other clients. On the other hand,
the Court finds that a .25 negative multiplier is necessary to account for the partial degree of success
achieved, as discussed above. This results in a combined .25 positive multiplier. Thus, the lodestar
amount is increased in the amount of $16,053.75.
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APPEARANCES ‘ :

Alan L Geraci, counsel, present for Respondent on Appeal,Plaintiff, Appellant(s).
Stephanie Karnavas, specially appearing for counsel Timothy M Barry, present for
Defendant,Respondent on Appeal, Appellant(s).

The Court hears oral argument and confirms the tentative ruling as follows:

The Motion (ROA # 168) of Plaintiffs CITIZENS OVERSIGHT INC. and RAYMOND LUTZ ("Plaintiffs") for
an order to strike the Memorandum of Costs of Defendants / Respondents Michael Vu, named in his
capacity as the Registrar of Voters for the County of San Diego, and the County of San Diego
("Defendants"), pursuant to CCP Section 1032(a)(4), insofar as Defendants were not the prevailing
party, is GRANTED.

Code of Civil Procedure, section 1032(a){4) defines a "prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
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party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonsirates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment; "In favor of Plaintiffs... on Plaintiffs’ claim that Elections Code Section 15360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters to
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes of
action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."

The Court finds Defendants are not the prevailing parties because Plaintiffs obtained part of the relief
they sought. Though Plaintiffs' relief was not complete, they prevailed in an important and meaningful
way, causing a fundamental change in the manner in which the County conducts: the section 15360 one
percent manual tally. Finally, although Defendant Robbins-Meyer obtained a complete dismissal, her
cost expenditure was paid by the County and is completely intertwined with the other Defendants.

e ko e ok sk deodede Bk e dode ke do dedekokdkodeke ok kb kk eoRdok ke ke kok kokok

Defendants' Motion (ROA # 162) for an order striking or reducing the costs from Plaintiffs' memorandum
of costs, under Rule 3.1700 of the California Rules of Court, is GRANTED

Code of Civil Procedure, section 1032(a)(4) defines a."prevailing party" for the purpose of recovering
statutory costs as follows: "the party with a net monetary recovery, a defendant in whose favor a
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a
defendant as against those plaintiffs who do not recover any relief against that defendant. When any
party recovers other than monetary relief and in situations other than as specified, the 'prevailing party'
shall be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the partles on the same or adverse sides
pursuant to rules adopted under Section 1034."

The Judgment filed on January 10, 2017 demonstrates that Plaintiffs did not receive any monetary
recovery. Both parties obtained some relief on Plaintiffs' non-monetary claims as stated within the
Judgment: "In favor of Plaintiffs... on Plaintiffs' claim that Elections Code Section 16360 requires that the
Registrar of Voters to include all Vote-by-Mail ballots in the random. selection process for purposes of
completing the one percent manual tally; in favor of Defendants MICHEL VU and COUNTY OF SAN
DIEGO... on Plaintiffs' claim that Elections Code Section 15360 requires the Registrar of Voters o
include provisional ballots in the random selection process for purposes of completing the one percent
manual tally; and, in favor of Defendant HELEN ROBBINS-MEYER and against Plaintiffs on all causes
of action raised by Plaintiffs' Second Amended Complaint." Thus, the prevailing party determination is
"determined" by the Court, and the Court has the discretion to "allow costs or not."
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The Court finds Plaintiffs are not the prevailing parties for the purpose of recovering ordinary costs
because Plaintiffs obtained only part of the relief they sought. Given this ruling, it is not necessary to
address the alternative Motion seeking to tax specific cost items. The Court notes that the standard for a
determination of the right to recover ordinary, statutory costs differs. from the standard governing the
ability to recover an award of attorney fees. This ruling is not contradictory to the ruling awarding
attorney fees, but is instead premised on a different standard. : _

khkkkkkkkikkikkkkhkikihkdhhhkhkhdkikkkikikikkkik

Plaintiffs' Motion (ROA # 155) for an order awarding attorney fees, pursuant to California Code of Civil
Procedure Section 1021.5, is GRANTED IN PART AND DENIED IN PART.

As discussed below, attorney fees are awarded in the total reasonable amount of $80,268.75. Code of
Civ. Proc. 1021.5. This amount is payable by Defendant County of San Diego.

The Court considers whether: (1) Plaintiff's action has resulted in the enforcement of an important right
affecting the public interest; (2) a significant benefit, whether pecuniary or nonpecuniary has been
conferred on the general public or a large class of persons, and (3) the necessity and financial burden of
private enforcement are such as to make the award appropriate. Code Civ. Proc. 1021.5 and Woodland
Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 917, 935.. " ° -

A. "Successful Party"

The Court takes a broad, pragmatic view of what constitutes a "successful party” in order to effectuate
the policy underlying section 1021.5. RiverWatch v. County of San Diego Dept. of Environmental Health
(2009) 175 Cal. App. 4th 768, 782 (quoting Graham v. DaimlerChrysler Corp. (2004) 34 Cal. 4th 553,
565). The party seeking attorney fees need not prevail on all its claims alleged in order to qualify for an
award. Id. at 782-783. A litigant is considered "successful" under section 1021.5 if the litigation
contributed substantially to remedying the conditions at which it was directed. Id. at 783. The critical
fact is the impact of the litigation. Id. In other words, the "successful" party under section 1021.5 is
generally the "prevailing" party, that is, the party that succeeds on any significant issue in litigation which
achieves some of the benefit the parties sought in bringing suit. Id. Prevailing counsel who qualify for
an award under section 1021.5 are entitled to compensation for all hours reasonably spent. Id.

Plaintiffs in this action constitute a "successful party." Plaintiffs' two causes of action were each based
on the same two prohged theory. Plaintiffs alleged that the County: did not properly conduct the one
percent manual tally because this random selection (a) did not include."Vote-by-Mail" ballots, and (b) did
not include provisional ballots. As reflected within the Judgment filed on January 10, 2017, Plaintiffs
succeeded on one of these contentions, but not on the other. This partial success substantially
contributed to remedying the condition at which this action was directed: a deficient one percent tally.
This is a significant issue that by all accounts has impacted County operations. Thus, Plaintiffs prevailed
as this term is narrowly defined for purposes of a section 1021.5 award of attorney fees. The partial
nature of Plaintiffs' success is further addressed within the discussion regarding the application of a
negative multiplier. ‘ -

B. Important Right
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Section 1021.5 provides no concrete standard or test against which the Court may determine whether
the right vindicated in a particular case is sufficiently "important” to justify a private attorney general fee
award. Woodland Hills Residents Assn., Inc. v. City Council, supra at 935. A right need not be
constitutional in nature to justify the application of the private attorney general doctrine. ld. Not all rights
are deemed to be "important." Id. The Court exercises judgment in attempting to ascertain the
"strength" or "societal importance" of the right involved. ld. "Important rights" are not confined to any
one subject or field, and the private attorney doctrine may find proper application in litigation involving
racial discrimination, the rights of mental patients, legislative reapportionment and environmental
protection. Id. at 935-936. In determining the "importance" of the particular right, the Court should
realistically assess the significance of that right in terms of its relationship to the achievement of
fundamental legislative goals. Id. at 836. Obviously, ensuring accurate election results is of critical
importance in a democracy. Thus, by extension, ensuring the proper implementation of a statutorily
mandated manual tally designed to ensure accurate election resulis is equally important. The Court
finds thatc the right vindicated through this action is important and permits for an award of section 1021.5
attorney fees.

C. "Significant Benefit"

In enacting section 1021.5, the Legislature did not intend to authorize an award of attorney fees in every
case involving a statutory violation. Baxter v. Salutary Sportsclubs, Inc. (2004) 122 Cal. App. 4th 941,
945. Instead, in deciding whether to award attorney fees under the statute, the Court determines
realistically the significance of the benefit, and the size of the class receiving the benefit, in light of all
pertinent circumstances. Id. "Because the public always has a significant interest in seeing that laws
are enforced, it always derives some benefit when illegal private or public conduct is rectified.
Nevertheless, the Legislature did not intend to authorize an award of fees under section 1021.5 in every
lawsuit enforcing a constitutional or statutory right.... The statute specifically provides for an award only
when the lawsuit has conferred 'a significant benefit' on ‘the general public or a large class of persons.'
The Court determines the significance of the benefit and the size of the class receiving that benefit by
realistically assessing the gains that have resulted in a particular case." Flan ifornia Highwa
Patrol (1998) 61 Cal. App. 4th 629, 635 (internal citation omitted). As discussed above, ensuring
accurate election results is of critical importance, and thus ensuring the proper implementation of a
statutorily mandated manual fally designed to ensure accurate election results is equally important.
Simply ensuring the appearance of accurate election results lends stability and confidence to the
election system, which is a significant benefit on the general public as a whole. The Court finds that this
?‘ction confers a significant benefit on the general public such that an award of section 1021.5 attorney
ees is proper. .

D. "Financial Burden™

This action has produced no monetary recovery. As a result, the “financial. burden” factor is not

applicable. Woodland Hills Residents Assn., Inc. v, City Council, supra at 935.

E. Lodestar Amount

Where attorney fees are awarded under section 1021.5, the fee setting inquiry ordinarily begins with the
"lodestar"; i.e., the number of hours reasonably expended multiplied by the reasonable hourly rate. |d.
at 736-737. A computation of time spent on a case and the reasonable value of that time is fundamental
to a determination of an appropriate attorneys' fee award. PLCM Group v. Drexler (2000) 22 Cal. 4th
1084, 1095. The reasonable hourly rate is that prevailing in the community for similar work. Id. The
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lodestar figure may then be adjusted, based on consideration of factors specific to the c‘:asé,iin order to
fix the fee at the fair market value for the legal services provided. Id.

The party moving for an award of attorney fees bears the burden of establishing entitlement to an award,
and documenting the appropriate hours expended and hourly rates. Christian Research Institute v.
Alnor (2008} 165 Cal. App. 4th 1315, 1320. To that end, the Court:may require the party to produce
records sufficient to provide a proper basis for determining how much time was spent on particular
claims. Id. The Court also may properly reduce compensation on account of any failure to maintain
appropriate time records. Id. The evidence should allow the Court to consider whether the case was
overstaffed, how much time the attorneys spent on particular claims and whether the hours were
reasonably expended. Id.

A single page of Plaintiffs' counsel's initial declaration is devoted to establishing a lodestar amount of
$99,066 (250.8 hours x $395). Plaintiffs did not initially produce billing records. However, Plaintiffs'
counsel's supplemental declaration filed on February 24, 2017 (ROA # 184) sought to address this
deficiency. The Court inadvertently failed to address this declaration in its March 13, 2017 order (ROA #
200) continuing this Motion. Defendants have filed a supplemental opposition addressing the new
evidence such that the Court is able to review and consider the contents of the supplemental
declaration. This Court did not read or consider the "Second Supplemental Declaration of Alan L. Geraci
in Support of Plaintiffs' Motion for - ‘

Attorney Fees" (ROA # 205) because this declaration was filed after the Court imposed March 13, 2017
deadline for supplemental evidence. o

The evidence proffered by Plaintiffs remains problematic for the following reasons: First, the original
declaration referenced the use of a "contract research attorney." However, this attorney's reasonable
hourly rate and the hours actually billed by this attorney have not:been identified. Thus, the Court
compensates for this missing information by imposing a "blended" rate-of $300 per hour for both counsel
Geraci and the contract attorney. Second, some of the paralegal time is still billed at $395 per hour.
The lower amount of $195 is excessive. The paralegal time will be billed at $150 per hour. Third, "travel
time" for a local attorney is not recoverable. Fourth, the Court agrees:that the five time entries specified
on page 6 of the supplemental opposition are not recoverable. After taking these factors into
consideration, the Court finds the following lodestar amounts are reasonable:

$6,765.00: Paralegal Time (45.1 hours x $150)
$57,450.00: Blended Attorney Time (191.5 hours x $300)
$64,215.00 TOTAL

F. Multiplier

After establishing the lodestar, the Court next engages in the multiplier analysis, and determines
whether the lodestar figure should be augmented or diminished by one or more relevant factors. Keep
Our Mountains Quiet v. County of Santa Clara, supra at 737. These:factors include: (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting-them, (3) the extent to which the
nature of the litigation precluded other employment by the attorneys and (4) the contingent nature of the
fee award. ld. The unadorned lodestar reflects the general local hourly rate for a fee-bearing case, but
it does not include any compensation for contingent risk, extraordinary skill, or any other relevant factors
the Court may consider. Ketchum v. Moses (2001) 24 Cal. 4th 1122, 1138. The adjustment to the
lodestar figure, e.g., to provide a fee enhancement reflecting the risk that the attorney will not receive
payment if the suit does not succeed, constitutes eamed compensation. Id. This adjustment is intended
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to approximate market-level compensation for such services, which typically include a premium for the
risk of nonpayment or delay in payment of attorney fees. Id. Of course, the Court is not required to
include a fee enhancement to the basic lodestar figure for contingent risk, exceptional skill, or other
factors, although it retains discretion to do so in the appropriate case. |ld. The party seeking a fee
enhancement bears the burden of proof. 1d. In each case, the Court considers whether, and to what
extent, the attorney and client have been able to mitigate the risk of nonpayment, e.g., because the
client has agreed to pay some portion of the lodestar amount regardless of outcome. [d. It also
considers the degree to which the relevant market already compensates for contingency risk,
extraordinary skill, or other relevant factors. Id,

Adjustment of the multiplier can also be made to "account for the partial degree of success achieved.”
Harman v. City and County of San Francisco (2007) 158 Cal. App. 4th 407, 425. The Court is
empowered to make reductions via a negative multiplier when Plaintiffs success on interrelated
unsuccessful and successful claims was limited. Id. "California law allows the trial court to reduce ...
attorneys' fees award based on the results ... obtained, or not to reduce the fee award, as the frial judge
finds is appropriate in the exercise of ... discretion." |d. at 426 (quoting Beaty v. BET Holdings, Inc. (9th
Cir. 2000) 222 F. 3d 607, 610). ; '

The Court finds that factors exist supporting a .50 positive multiplier. This action presented novel and
difficult questions of election law and Plaintiffs' counsel displayed skill in presenting these issues to the
Court. The nature of this litigation precluded Mr. Geraci from taking on other clients. On the other hand,
the Court finds that a .25 negative multiplier is necessary to account for the partial degree of success
achieved, as discussed above. This results in a combined .25 posmve multlpller Thus, the lodestar
amount is increased in the amount of $16,053.75.

The Court directs Attorney Geraci to serve notice as to the Motion for Kttorney' Fees.

Parties waive notice as to plaintiffs Motion to Strike or Tax Costs and defendant's Motion
to Tax Costs. _

v

Judge Joel R. Wohlfeil
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Attorneys for Defendants/Appellants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware ; No. 37-2016-00020273-CL-MC-CTL
nor_l-%ljoﬁ(i[ ccirporation; RAYMOND LUTZ, Action Filed: June 16, 2016
an individual,

Plaintifts,

V. NOTICE OF APPEAL
MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San
Diego County Chief Administrative Officer,
SAN DIEGO COUNTY, a public entity;
DOES 1-10,

Defendants.

T L N A R L S

Defendants Michael Vu, San Diego Registrar of Voters,_‘ and the County of San Diego
hereby appeals to the Court of Appeal of the State of California, Fourth Appellate District, from
the order granﬁing Plaintiffs’ motion for attorney’s fees pursuant to California Code of Civil
Procedure § 1021.5 entered on March 30, 2017. |
DATED: April 27, 2017 THOMAS E. MONTGOMERY, County Counsel

By: /s/Stephanie Karnavas

STEPHANIE KARNAVAS, Senior Deputy
Attorneys for Defendants/Appellants
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THOMAS E. MONTGOMERY, County Counsel

County of San Diego ‘ ELECTRONICALLY FILED
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 83019) Superior Court of Califomia,
STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 County of San Diego
1600 Pacific Highway, Room 355 B5/04201T =t 04:11:00 Prd
San Diego, CA 92101-2469 : Clerk of the Superior Sourt

Telephone: (619) 531-6259 By Chona De Los Santos,Deputy Clerk
E-mail: timothy.barrv@sdcounty.ca.gov _
Exempt From Filing Fees (Gov’t Code § 6103)

Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC., a Delaware No. 37 -2016-'00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed: June 16, 2016

an individual, ) -
) DESIGNATION OF CLERK’S
Plaintiffs, ) TRANSCRIPT
)
v, )
IMAGED FILE
MICHAEL VU, San Diego Registrar of
Voters, HELEN N. ROBBINS-MEYER, San ) Dept.: 73
Diego County Chief Administrative Officer, ) ICJ: Hon. Joel Wohlfell
SAN DIEGO COUNTY, a public entity; )
DOES 1-10, )
Defendants. %
)

Defendants County of San Diego and Michael Vu, San Diego County Registrar of
Voters, designate the following documents and records to be iﬁéorporated in the Clerk’s
Transcript: -‘

ROA#155 - Motion for Attorneys’ Fees filed by Citizens Oversight and Raymond Lutz, 1/31/17;
ROA#156 — Memorandum of Points and Authorities in Support of Motion for Attorneys’ Fees
filed by Citizens Oversight and Raymond Lutz, 1/31/17;

ROA#157 — Declaration of Alan L. Geraci in Support of Motion For Attorneys’ Fees filed by
Citizens Oversight and Raymond Lutz, 1/231/17,;

ROA#160 — Memorandum of Costs filed by the County of San Diego and Michael Vu, 2/1/17;

NOTICE OF DESIGNATION
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ROA#161 — Memorandum of Costs Worksheet filed by the County of San Diego and Michael
Vu, 2/1/17; | |

ROA#168 — Motion to Strike or Tax Costs re: Defendants’ Memorandum of Costs filed by

Citizens Overs1ght Inc. and Raymond Lutz, 2/3/17;

ROA#169 — Memorandum of Points and Authorities in Suppoft- of Motion to Strike Defendants’

Memorandum of Costs or Tax Costs filed by Citizens Oversight, Inc. and Raymond Lutz,

2/3/17,

ROA#170 — Declaration of Alan L. Geraci in Support of Motion to Strike Defendants’

Memorandum of Costs or Tax Costs filed by Citizens Oversight, Inc. and Raymond Lutz,
2/3/17, ‘

ROA#173 — Memorandum of Points and Authorities in Opposition to Plaintiffs’ Motion to

Strike Defendants’ Memorandum of Costs filed by County of San Diego and Michael Vu,
2/16/17; |

ROA#175- Opposition to Plaintiffs Motion for Attorneys’ Fees filed by County of San Diego

and Michael Vu; 2/17/17,

ROA#177 — Reply to Opposition to Plaintiffs’ Motion to Strike or Tax Costs filed by Citizens

Oversight, Inc. and Raymond Lutz, 2/22/17;

ROA#178- Declaration of Alan L. Geraci in support of Plaintiffs’ Motion to Strike or Tax Costs
re: Defendants’ Memorandum of Costs filed by Citizens Oversight Inc.; Lutz, Raymond,
2/22/17,

ROA#183 — Plaintiffs’ Reply to Defendants’ Opposition to Plaintiffs’ Motion for Attorney Fees
filed by Citizens Oversight Inc.; Lutz, Raymond, 2/24/17; : _

ROA#184 - Supplemental Declaration of Alan L. Geraci in Sufaport of Motion for Attorney Fees
filed by Citizens Oversight Inc.; Lutz, Raymond, 2/24/17, |

ROA#200 — Minute Order filed 3/3/17,

ROA#203 - Supplemental Opposition to Plaintiffs' Motion for Attorney’s Fees filed by County
of San Diego and Michael Vu; 3/24/17; '

/1

2 ,
NOTICE OF DESIGNATION -




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

o o] ~J SN W += W [y

ROA#205 - Second Supplemental Declaration of Alan I.. Geram in Support of Motlon ;for
Attorney Fees Pursuant to CCP 1021.5 filed by Citizens Oversfght Inc.; Lutz, Raymond,
3/27/17; |

ROA#209 — Minute Order filed 3/30/17;

ROA#214 - Notice of Appeal filed by County of San Diego; Michael Vu, 4/27/17.
DATED: May 4, 2017 | THOMAS E. MONTGOMERY, County Counsel

S/Tlmoth§v
TIMOTHY M. BARRY Chief Deputy
Attorneys for Defendants

3 .
NOTICE OF DESIGNATION




Citizens Oversight, Inc., et al, v. Michael Vu, et al;
San Diego Superior Court Case No. 37-2016-00020273-CL-MC-CTL

DECLARATION OF SERVICE

I, the undersigned, declare under penalty of perjury that[a i
years and not a party to the case; I am employed in the County of San Diego, California. My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101.

On May 4, 2017, 1 served the following documents:

1. DESIGNATION OF CLERK’S TRANSCRIPT.
In the following manner:

X]  (BY E-mail) I cause to be transmitted a copy of the foregoing document(s) this date
via OneLegal System, which electronically notifies all counsel as follows:

Alan L. Geraci, Esq.

CARE Law Group PC

817 W. San Marcos Blvd.

San Marcos, CA 92078

Ph: (619) 231-3131 Fax: (760) 650-3484
alan{@carelaw.net

Executed on May 4, 2017, at San Diego, California.

ODETTE ORTEGA
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THOMAS E. MONTGOMERY, County Counsel

Coun&of San Diego ELECTROMICALLY FILED
OTHY M. BARRY Chief Deputy (State Bar No. 89019)  Superior Court of Califomia,

STEPHANIE KARNAVAS, Senior Deputy (State Bar No. 25559 Gounty of San Diego

1600 Pacific Highway, Room 355 " O5M8/2017 at 02:34:00 PM
San Diego, CA 92101-2469 " Clerk of the Superior Court
Telephone: (619) 531-6259 - By Sharon Ochoa, Deputy Clerk
E-mail: timothy.ba sdcounty.ca.gov

Exempt From Filing Fees (Gov’t Code § 6103)
Attorneys for Defendants/Appellants

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

CITIZENS OVERSIGHT, INC,, a Delaware ) No. 37-2016-00020273-CL-MC-CTL
non-profit corporation; RAYMOND LUTZ, Action Filed:June 16, 2016

an individual, :
AMENDED DESIGNATION OF
Plaintiffs, CLERK'’S TRANSCRIPT

V.

§

) .

3 IMAGED FILE
MICHAEI VU, San Diego Registrar of §

)

Voters, HELEN N. ROBBINS-MEYER, San
Diego County Chief Administrative Officer,
SAN DIEGO COUNTY, a public entity;
DOES 1-10,

Defendants.

Dept
é)J Hon Joel Wohlfell

Defendants County of San Diego and Michael Vu, San Dlego County Registrar of
Voters, have elected to proceed without a reporter’s transcript in the above-referenced case.

DATED: May 18,2017 THOMASE. MONTGOMERY, County Counsel

y: s/Timoth {,
TIMOTH M. BARRY Chief Deputy
Attorneys for Defendants/Appellants

AMENDED NOTICE OF DESIGNATION
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San Diego Superior Court Case No. 37-2016-00020273-CL-MC-CTL

DECLARATION OF SERVICE

I, the undersigned, declare under penalty of perjury thatls : "2
years and not a party to the case; I am employed in the County of San Diego, Lahtorma My
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101,

On May 18, 2017, I served the following documents:

1. AMENDED DESIGNATION OF CLERK’S TRANSCRIPT.
In the following manner:

X]  (BY E-mail) I cause to be transmitted a copy of the foregoing document(s) this date
via OneLegal System, which electronically notifies all counsel as follows:

Alan L. Geraci, Esq.

CARE Law Group PC

817 W, San Marcos Blvd.

San Marcos, CA 92078

Ph: (619) 231-3131 Fax: (760) 650-3484
alan@carclaw.net

Executed on May 18, 2017, at San Diego, California,

BDELTE ORTEGA |






