
COURT OF APPEAL, STATE OF CALIFORNIA 
FOURTH APPELLATE DISTRICT, DIVISION ONE 

rn21s 

CITIZENS OVERSIGHT, INC., ET AL., 
Plaintiffs and Appellants, 

V. 

MICHAEL VU, ET AL., 
Defendants and Appellants. 

Alan L. Geraci, Esq. 
CARE Law Group PC 
817 W. San Marcos Blvd. 
San Marcos, CA 92078 

TIMOTHY M. BARRY, Chief Deputy 
STEPHANIE KARNAVAS, Senior Deputy 
Office of County Counsel 
1600 Pacific Highway, Room 355 
San Diego, CA 92101 

SDSC APL-048 CIV (Rev. 4/11) 

FROM THE COUNTY OF SAN DIEGO 

HON. JOEL R. WOHLFEIL 

JUDGE 

COURT OF APPEAL CASE NUMBER 
D071907 

CLERK'S TRANSCRIPT 
Volume 2 of3 

Page 275 to 558 

Attorney for CITIZENS OVERSIGHT, INC. and 
RAYMOND LUTZ, Plaintiffs and Appellants 

Attorney for MICHAEL VU, HELEN N. ROBBINS-MEYER, 
and SAN DIEGO COUNTY, Defendants and Appellants 



Alan L. Geraci, Esq. SBNl 08324 
CARE Law Group PC 

2 817 W. San Marcos Blvd. 
San Marcos, CA 92078 

3 619-231-3131 telephone 
760-650-3484 facsimile 

4 alan@carelaw.net email 

ELECTRONICALLY FILED 
Superior Court of California, 

County of San Diego 

08/1112016 at 1D :30 :OD PM 
Clerk of the Superior Court 

By Cody Newlan, Deputy Clerk 

5 Attorneys for Plaintiffs Citizens Oversight Inc. and Raymond Lutz 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO-CENTRAL DIVISION 

CITIZENS OVERSIGHT INC., a Delaware ) 
non-profit corporation; RAYMOND LUTZ,) 
an individual, ) 

Plaintiffs, 

vs. 

MICHAEL VU, San Diego Registrar of 
Voters; HELEN N. ROBBINS-MEYER, 
San Diego County Chief Administrative 
Officer; COUNTY OF SAN DIEGO, a 
public entity; DOES 1-10, 

Defendants. 
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CASE NO: 37-2016°00020273-CL-MC-CTL 

SECOND AMENDED COMPLAINT FOR 
DECLARATORY RELIEF AND 
MANDAMUS 

CCP Section 1060 
CCP Section 1085 

Hon. Joel R. Wohlfeil, Judge 

Complaint filed: June 16, 2016 
No Trial Date Set 

20 COMES NOW, Plaintiffs who allege as follows: 

21 Parties: 

22 I. Plaintiff, Citizens Oversight Inc., is a Delaware non-profit coiporation which conducts 

0276 

23 selection oversight nationwide as a watchdog of election processes, doing business in the 

24 County of San Diego. 

25 2. Plaintiff, Raymond Lutz, are a resident and registered voter in the County of San Diego 

26 unincorporated area. He is also the National Coordinator of CitizensOversight.org, and 

27 has conducted extensive reports and reviews of the election processes used in San Diego 

28 County since 2008, including a top-to-bottom report regarding the 2010 election. 
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3. Defendant Michael Vu, San Diego County Registrar of Voters ("Registrar") has held that 

office since 2007 and is responsible for conducting election procedures in compliance 

with California State Law, including the California State Elections Code. 

4 4. Defendant Helen N. Robbins-Meyer, Chief Administrative Officer, County of San Diego, 

5 has ultimate responsibility for operation of the County of San Diego to ensure 

6 compliance with all laws, including compliance with the California Elections Code, 

7 maintains an office at the County Administration Building located in the City of San 

8 Diego at 1600Pacific Highway, Rm 166, San Diego, CA, 92101. Robbins-Meyers is the 

9 supervisor to Michael Vu. 

10 5. Defendant County of San Diego is a public entity organized fo the State of California and 

11 operates as an election district under the California State Election Code, with principal 

12 offices in the County Administration Building, 1600 Pacific Highway, San Diego, 

13 California 92101. 

14 Summary of Case: 

15 6. The San Diego County Registrar of Voters has refused to comply with California 

16 Elections Code Section 15360. Section 15360 requires the Registrar to canvass the 

1 7 election process by conducting a manual tally of the ballots tabulated by voting devices 

18 and ballots received from voters by mail. The purpose of Section 15360 is to provide an 

19 objective and statistical basis to test the integrity of the voting method and process. 

20 Discrepancies can isolate defective tabulation, employee error, or nefarious conduct such 

21 as "hacking." The modern age of voting with electronic and automated systems has been 

22 heavily scrutinized in recent election cycles. Only strict compliance with the legislative 

23 intent of Section 15360 can assure the electorate of fair elections. 

24 Background: 

25 7. One percent Manual Tally Options: There are two options for conducting the one 

26 percent manual tally, as specified in California Election Code Sec. 15360. The first is to 

27 tally one percent of all the precincts, poll ballots and vote-by~rµail ("VBM") ballots. The 

28 second is to conduct the tally in two parts, one being the poll,ballots and the other being 
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the VBM ballots, which are grouped into batches rather than being grouped by precinct. 

California Election Code Section 15360 (full text suitable for judicial notice is attached 

3 as "Exhibit A" and herein incorporated by this reference as if set forth in full herein) 

4 describes the activities required in conduct of processing the votes with regard to the 

5 "one percent Manual Tally." 

6 9. At some point during the canvas of votes, Defendants, and each of them, changed their 

7 intention to comply with Section 15360(a)(l) instead of Section 15360(a)(2). Public 

8 Notice ( a true and correct copy is attached hereto as "Exhibit C" and hereby incorporated 

9 by this reference as if set forth in full) was posted on the Registrar's website and the 

10 process noticed for the manual tally was for Section 15360(a)(l). 

11 10. Defendants do not have, or have not produced on Plaintiffs' written request, a written 

12 procedural manual describing how they, and each of them, will conduct a one percent 

13 manual tally to comply with Election Code Section 15360(a), including the use of VBM 

14 ballots. 

15 11. The one percent manual tally is conducted by teams of worke,rs who carefully manually 

16 count and tally votes of all the ballots in selected precincts. One use of the one percent 

17 manual tally is to detect discrepancies and any possible computer programming errors. 

18 The one percent manual tally is also a means to ensure larger integrity of the 

19 vote-counting process. The one percent manual tally, with careful oversight, can also a ., 

20 check on the integrity of the workers at the Registrar and can detect hackers from the 

21 outside who may alter the vote in the central tabulator. Regardless, the one percent 

22 manual tally must be conducted according to the full extent of the provisions of law. 

23 12. 

24 

There are two major classes of ballots processed by the one percent manual tally: 

• POLLS BALLOTS: Ballots cast in at a physical polling place to vote (generally) 

25 

26 

27 

28 

on election day. Included in this set are all ballots that are not vote-by-mail 

ballots, including provisional ballots. Provisional ballots are used at the polling 

place if there is some question about the validity of the ballot, so these can be 

reviewed later. 

Citizens Oversight v. Vu, et al 
CASE NO: 37-2016-00020273-CL-MC-CTL 
Second Amended Complaint 
for Declaratory Relief and Mandainus -3-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13. 

14. 

15. 

• 

02 9 

VOTE-BY-MAIL (VBM) BALLOTS: Deposited in th.email and postmarked no 

later than election day. VBM ballots may comprise as much as or more than 60% 

of the total votes cast. 

Defendants, and each of them, have decided that the Registrar of Voters (Defendant Vu) 

does not need to fully comply with Section 15360. The Registrar does not include a 

manual tally of all ballots cast in one percent of the precincts chosen at random. 

Specifically, the Registrar does not include provisional ballots added to the tally nor does 

the Registrar include all Vote-by-Mail (VBM) ballots. 

Elections Code Section 15360 refers to "ballots cast." The common meaning is that a 

ballot is "cast" when it leaves control of the voter and is turned over to the elections 

official for tally. In the precinct polling place, a ballot is "castu when it is inserted into the 

ballot box. VBM ballots are "cast" when they are submitted to the U.S. Postal Service or 

hand-delivered to a precinct polling place or to the Registrar of Voters. 

Scope of Manual Tally: "Exhibit C" is the public notice of the manual tally procedure. 

It states that "Pursuant to State Law, a manual tally of at least one percent of the precincts 

and one percent of the mail ballots, selected at random, is required as part of the 

post-Election Day canvass of the election." This is the full scope of the notice and there 

are no other categories or exclusions. For example, the public notice does not say that 

"the manual tally includes one percent of the precinct ballots.minus the provisional 

ballots and minus those omitted in the QC process." Nor does the public notice say that 

it is "one percent of the mail ballots already processed, excluding about 285,000 ballots 

not yet processed." California Elections Code section 15101 <'!J[ows Defendants to begin 

processing VBM ballots 10 business days prior to the election .. The initial tally provided 

to the public and media at that time are VBM ballots that were received early in the 

process or voters who cast their ballot at the Registrar's office. After the polls close, poll 

ballotsare transported from each polling place to the Registrar of Voters' office and they 

are scanned over the course of the night. The first step in this process is receiving the 

boxes of ballots from the precinct. 

Citizens Oversight v. Vu, et al 
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Quality Control ("QC") Inspection Removal of Ballots: When received by the 

Registrar of Voters, the boxes are opened and the ballots are given an initial inspection. 

Some ballots may be removed from the precinct box. Historically, about 5% of the 

ballots were removed at this point for any of a number of reasons, such as additional 

marking, mutilation, etc. These ballots may be "remade" prior to scanning by a remaking 

group. These ballots are currently not included in the one percent manual tally process. 

We don't know how many ballots were removed in this fashion in this election because 

the Registrar does not provide this information. We can, however, determine this number 

by reviewing the number of signatures on sign-in rosters and then subtracting the number 

actually scanned. 

Unofficial Results: Soon after election day, the set of early VBM ballots has been 

scanned and all the normal (not provisional and not removed due to QC inspection) 

ballots from the precincts have been scanned. This forms the initial unofficial results of 

the election. By the end of election night, the website of the Registrar reported that 

285,000 ballots were yet to be counted. Attached as Exhibit B, and hereby incorporated 

by this reference as if set forth in full herein, is a snapshot of the header of that page the 

day after election day. 

The unofficial results are determined by tabulation software called "GEMS" which rnns 

on the "central tabulator" computer. There is a possibility that.a compromised worker or 

external hacker who has gained access to this computer will have modified the results, 

perhaps by shifting I 0,000 or 20,000 votes from one candidate to another, by distributing 

changes to perhaps 1,000 different precincts and shifting IO to 20 votes in each one. As 

long as the hacker does not modify a precinct included in the one percent manual tally, it 

will be invisible to that audit procedure. So it is absolutely e~sential that the precincts and 

VBM batches which are selected for the one percent manual tally are unknown until the 

results are fixed as unofficial results. The element of surprise is essential to make sure 

that the hacker is not able to simply avoid the precincts and b.atches which are involved in 

the manual tally. Furthermore, it is essential that the unofficial results be provided to the 
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public and third parties prior to the random selection process. Otherwise, the hacker may 

be able to reverse any changes to those specific precincts to cover their tracks and again, 

the one percent manual tally would again be worthless. These constraints on the effective 

implementation of a manual tally procedure are well known arid implied by the concept 

of random selection, and a manual tally procedure. 

Random Selection of Precincts and Batches: The day after the election, the random 

selection is performed. The selection is done only on the set of ballots already processed 

(not including the 285,000 ballots mentioned as "still to be counted.") 

Plaintiffs asked the Registrar of Voters to delay this selection process so as to include all 

the VBM ballots but that demand was refused. (Attached as "Exhibit F ," and hereby 

incorporated by this reference as if set forth in full herein , is an email correspondence 

with Defendant Michael Vu.) 

Members of the public were requested to assist in the random,selection of precincts and 

VBM batches. There are 1522 precincts in San Diego Cmmty, The selection of precincts 

was performed using three sets of ping pong balls marked 0-9 and one set of two ping 

pong balls marked with O and 1. A member of the public selected one precinct out of 

1522 by choosing one ball from each of the ones, tens, hundreds, and thousands 

containers. A total of 16 precincts were chosen in this manner. Attached as Exhibit D, 

and here by incorporated by this reference as if set forth in full, is a photocopy of the lists 

of precincts chosen. In addition to these 16 precincts, precincts and races are chosen by 

the Registrar to ensure that all races in the election are checked by a manual tally 

procedure. These additional precincts and races are added lat<;~. Unfortunately, the choice 

of these precincts is not done in a public way nor using a random process. Thus, if it were 

a compromised worker at the Registrar of Voters, that individual could choose additional 

precincts and races to avoid modified precincts. The methodology for choosing random 

precincts in this regard does not meet the obvious fact that randomly chosen precincts 

should not be !mown by the party who may have modified the election results. 

Immediately after choosing the 16 precincts, a member of the public selects one percent 
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of the VBM batches already scanned. This is done in a similar way to the selection of 

precincts, using ping pong balls. Attached as Exhibit E, and hereby incorporated by this 

reference as if set forth in full herein, is the published list of batches selected. 

According to election officials who conducted the one percent manual tally random draw, 

there were about 730 mail in "batches" included in the one percent manual tally selection 

process. They said there are about 400 ballots in each batch. Thus, this represents about 

(730x400) 292,000 ballots included in the VBM tally process. 

Plaintiffs attended the public selection process and video recorded the process. Plaintiffs 

mentioned the discrepancy between the 730 batches and the fact that the 285,000 

unprocessed VBM and provisional ballots were not included in the selection process. 

Election officials stated the one percent manual tally only inc:luded the VBM ballots 

already scanned. 

At the public meeting of the selection of the random precincts on June 9, 2016, 

Registrar's staff provided "Policy Number [ES-08]" which provides the policy which 

"establishes procedures for conducting the One Percent Manual Tally." A true and 

correct copy of this policy memorandum is attached as "Exhibit G" and hereby 

incorporated by this reference as if set forth in full herein Policy ES-08 provides 

procedures for selecting one percent of the precincts for the one percent manual tally, but 

does not describe any procedures for VBM ballots and the batches which are to be 

manually tallied. Without a written procedure, there is no way for the public to 

understand nor comment on the procedures for auditing the election for the VBM ballots, 

which today comprised the majority of the ballots cast. Furthermore, this procedure does 

not mention "batches" at all. Policy ES-08 describes in provision 6.1.11 and 6.2.16 that 

"(t)he supervisor may request Technical Services rerun the ballots to confirm the manual 

tally." This step is completed if there is a variance between the hand-tallied result and the 

computer result from the central tabulator. If a re-scan of the sampled ballots suddenly 

matches the manual tally result that would not "confirm the manual tally" but would 

imply that a compromised worker or hacker has modified the election in the central 

Citizens Oversight v. Vu, et al 
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tabulator and it has been caught by the manual tally procedure. In such a case, steps 

should exist in the procedure to declare that the election has been hacked and to require a 

complete re-scan of all ballots. 

In this election, there were also an unusually high number of provisional ballots primarily 

due to No Party Preference (NPP) voters who have the option of choosing a partisan 

ballot only for the presidential race for most parties (but not the Republican Party). These 

"crossover" ballots included the presidential race for that party, all the nonpartisan races, 

but not the strictly partisan races such as central committee members. The vast majority 

of cases were NPP voters choosing the "crossover" Democratic Party ballot so they could 

vote for Sen. Bernie Sanders. These ballots could have then have been placed with the 

other ballots for the precinct but poll workers were trained to treat these as "provisional" 

ballots. The normal and most prevalent use of a provisional ballot is to deal with a voter 

who normally is a VBM voter and who does not have his VBM ballot to turn in. If the 

voter accidentally also voted by mail, the VBM ballot wouldalready have been received. 

The VBM ballot will be used and the poll ballot will not. Otherwise, the voter could 

unintentionally vote twice. 

There were so many people requesting NPP /Democratic Party ballots that many precincts 

ran out. In those cases, they opted to use a regular Democratic Party ballot but omit the 

central committee race. These would also be treated as provisional ballots. Based upon 

information and belief, there were about 74,000 provisional ballots received. 

Democratic Party crossover ballots were placed in provisional envelopes, they were also 

unfairly scrutinized as if they were true provisional ballots. Such scrutiny includes 

signature comparisons. It is not supposed to include address comparisons, but it has been 

reported that the ROV habitually compares the addresses andrejects any ballots that do 

not compare. 

During the official canvass, the election official is required to examine the records with 

respect to all provisional ballots cast. Using the procedures that apply to the comparison 

of signatures on VBM ballots pursuant to Section 3019, the election official shall 

Citizens Oversight v. Vu, et al 
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compare the signature on each provisional ballot envelope with the signatnre on the 

voter's affidavit of registration or other signature in the voter's,registration record. If the 

signatures do not compare or the provisional ballot envelope is not signed, the ballot shall 

be rejected. A variation of the signature caused by the substitution of initials for the first 

or middle name, or both, shall not invalidate the ballot. (Elections Code 14310 ( c) (I)) 

Although these crossover ballots received undue scrutiny as if they were a conventional 

provisional ballot, they were not classified as "provisional" ballots. Thus, they did not 

receive any tracking, as would other provisional ballots per Election Code 14310 (d) 

("The Secretary of State shall establish a free access system that any voter who casts a 

provisional ballot may access to discover whether the voter's. provisional ballot was 

counted and, if not, the reason why it was not counted.") 

Instead, the Registrar applied section 14300 with regard to provisional ballots. This 

section says that if provisional ballots are used, they are not to be subjected to the 

requirements of section 14310. But there are many requirements in Section 14310. If a 

voter uses a crossover ballot, it should not be subjected to signature verification, but at 

the same time, it would be advantageous to track these as specified in 143 lO(d). The 

voter did vote using a provisional ballot, and even if the signature is not subjected to 

verification, the voter should still be able to track these ballots. 

I. 

FIRST CAUSE OF ACTION 

(DECLARATORY RELIEF) 

(All Defendants) 

Plaintiffs repeat, re-allege and incorporate herein Paragraphs I through 31 inclusive, as 

though set forth in full herein. 

An actual controversy has arisen and now exists between Plaintiffs and Defendants, and 

each of them. Plaintiffs alleges that the election code states clearly and succinctly that the 

one percent manual tally be performed in two parts, one part including one percent of all 

ballots cast at precincts (including provisional ballots and ballots removed in the QC 

Citizens Oversight v. Vu, et al 
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inspection) and one part including one percent of all VBM ballots cast (including the 

VBM ballots already processed and those still in the queue to be processed). 

0 85., 

Instead, the Defendants, and each of them, included only about 290,000 VBM ballots in 

the set of batches that could be selected for the one percent manual tally process, 

choosing 8 batches, with each batch being about 400 ballots. Defendants, and each of 

them, did not include provisional ballots in the set of ballots i.ncluded in the one percent 

manual tally. 

Defendants, and each of them, did not include the ballots removed during QC inspection 

1 in the set audited by the manual tally. Defendants, and each of them, did not include the 

VBM ballots still in the queue waiting to be processed in the one percent manual tally. 

Thus, with 290,000 VBM ballots available for audit in the one percent manual tally, but 

with about the same number waiting to be processed, instead. of a one percent manual 

tally, this should be called the "half-of-one-percent manual tally." 

The Registrar is in violation of the clear intent of the law. 

WHEREFORE, Plaintiffs pray that: 

I. A declaration of the rights, duties and obligations of the parties concerning 

their dispute including, but not limited to: 

• Specifically, a larger sample ofVBM ballots must be included in the manual tally 

process. The percentage must be at least one percent of the VBM ballots known to 

have been cast. In this case, it roughly double the number of batches originally 

selected are required. Essentially all VBM ballots and provisional ballots should 

be included in the set of ballots included in the manual tally process. By including 

these ballots in the process, more of the process is checked, including the ballots 

removed in the QC inspection. 

• The definition for "batch" according to the election code "means a set of ballots 

tabulated by the voting system devices, for which the voting system can produce a 

report of the votes cast." 

Defendants, and each of them, be required to produce data files corresponding to 

Citizens Oversight v. Vu, et al 
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the "report of the votes cast" for batches in the VBM manual tally. The oversight 

protocol is substantially enhanced if citizens get all the data files corresponding 

to the batches prior to the one percent manual tally selection process. 

2. That the Court require that the Registrar document their procedures 

regarding VBM ballots in the one percent manual tally. The procedures 

must include the steps to take if a variance exists that cannot be explained. · 

If a re-scan of those ballots results which results in a· correction of the 

variance shall result in the declaration that the election is tainted, and a 

complete re-scan of the ballots must be performed, followed by another 

one percent manual tally procedure on newly chosen precincts. 

3 That the Court require that after procedures are documented, that 

unofficial results be published and provided to the public, and the one 

percent manual tally will be re-started for all VBM and provisional 

ballots, including a new random selection after the results have been fixed. 

4. For attorney fees and costs of suit, pursuant to California Code of Civil 

Procedure Section 1021.5; 

5. For such other and further relief as may be appropriate and just. 

II. 

SECOND CAUSE OF ACTION 

(MANDAMUS CCP SECTION 1085) 

(All Defendants) 

Plaintiffs repeat, re-allege and incorporate herein Paragraphsl tl).rough 36 inclusive, as 

though set forth in full herein. 

Plaintiffs alleges that Defendants, and each of them, could not properly certify the 

election of June 7, 2016, without complying with the clear intent of California Elections 

Code Section 15360. 

Despite Plaintiffs' attempt to gain Defendants, and each of them, voluntary compliance 

with California Elections Code Section 15360, such voluntary compliance was and is not 

Citizens Oversight v. flu, et al 
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2 40. As a result Defendants certified the election results without c,ompliance of Election Code 

3 Section 15360, and caused irreparable harm to Plaintiffs and all the voters in the County 

4 of San Diego by not complying with the law and jeopardizing the integrity of the recent 

5 election. 

6 WHEREFORE, Plaintiffs, and each of them, pray that: 
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4. 

Dated: July f6, 2016 

Citizens Oversight v. Vu, et al 

Defendants and each of them be required to fully comply with the breadth 

California Elections Code Section 15360. 

Pending a hearing or trial on this matter, an order that Defendants, and 

each of them, be stayed from certifying any future election; 

For attorney fees and costs of suit, pursuant to California Code of Ci vii 

Procedure Section 1021. 5; 

For such other and further relief as max be appropriate and just. 

q o CARE Law 
roup PC, Attorney for laintiffs Citizens 

Oversight Inc. and R ond Lutz 
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'EXHIBIT A 

ELECTIONS CODE 
SECTION 15360 

15368. (a) During the official canvass of every election in which a 
voting system is used, the official conducting the election shall 
conduct a public manual tally of the ballots tabulated by those 
devices, including vote by mail ballots, using either of the 
following methods: 

(1) (A) A public manual tally of the ballots, including vote by 
mail ballots, cast in 1 percent of the precincts chosen at random by 
the elections official. If 1 percent of the precincts is less than 
one whole precinct, the tally shall be conducted in one precinct 
chosen at random by the elections official. 

(BJ (i) In addition to the 1 percent manual tally, the elections 
official shall, for each race not included in the initial group of 
precincts, count one additional precinct. The manual tally shall 
apply only to the race not previously counted. 

(ii) Additional precincts for the manual tally may be selected at 
the discretion of the elections official. 

(2) A two-part public manual tally, which includes both of the 
following: 

(A) A public manual tally of the ballots, not including vote by 
mail ballots, cast in 1 percent of the precincts chosen at random by 
the elections official and coriducted pursuant to paragraph (1). 

(B) (i) A public manual tally of not less than 1 percent' of the 
vote by mail ballots cast in the election. Batches of vote··by mail 
ballots shall be chosen at random by the elections official. 

(ii) For the purposes of this section, a "batch" means a set of 
ballots tabulated by the voting system devices, for which the voting 
system can produce a report of the votes cast. 

(iii) (I) In addition to the 1 percent manual tally of the vote by 
mail ballots, the elections official shall, for each race not 
included in the initial 1 percent manual tally of vote by mail 
ballots, count one additional batch of vote by mail ballots. The 
manual tally shall apply only to the race not previously counted. 

(II) Additional batches for the manual tally may be selected at 
the discretion of the elections official. 

(b) If vote by mail ballots are cast on a direct recording 
electronic voting system at the office of an elections official or at 
a satellite location of the office of an elections official pursuant 
to section 3818, the official conducting the election shall either 
include those ballots in the manual tally conducted pursuant to 
paragraph (1) or (2) of subdivision (a) or conduct a public manual 
tally of those ballots cast on no fewer than 1 percent of all the 
direct recording electronic voting machines used in that election 
chosen at random by the elections official. 

(c) The elections official shall use either a random number 
generator or other method specified in regulations that shall be 
adopted by the Secretary of State to randomly choose the initial 
precincts, batches of vote by mail ballots, or direct recording 
electronic voting machines subject to the public manual tally. 
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(d) The manual tally shall be a public process, with the official 
conducting the election providing at least a five-day public notice 
of the time and place of the manual tally and of the time and place 
of the selection of the precincts, batches, or direct recortjing 
electronic voting machines subject to the public manual tally prior 
to conducting the selection and tally. 

(e) The official conducting the election shall include a report on 
the results of the 1 percent manual tally in the certificat~on of 
the official canvass of the vote. This report shall identify any 
discrepancies between the machine count and the manual tally and a 
description of how each of these discrepancies was resolved. In 
resolving any discrepancy involving a vote recorded by means of a 
punchcard voting system or by electronic or electromechanical vote 
tabulating devices, the voter verified paper audit trail shall govern 
if there is a discrepancy between it and the electronic record. 

EXHIBITB 

Heading on results page of San Diego ROV website the morning after the election 

V2 

--·-i·.·-' ~~-
·Ullff

,· ' ' ' ..... ' l 
', . ·• ' . ' ' ' \ 

y ' ' ... ' ',' • ,. ' 

COUNTY OF SAN DIEGO 
PRESIDENUAL PRn!ARYELECTION 

TI.1e.~.d~y, J(me 7; 2016 

THESE R5i":,'ULTS ME UNOFFICIAL 
Lnst,\pmjted ,on'.;0'6'.08<16 afr 03 :21:51 

Tlm'e are APPR{!X'l)'\1:ATELY 2$5-000 Mail/ ·Pm,,faionolbiillots siill to• be c,ounted 
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EXHIBITC 

PUBLIC NOTICE OF MANUAL TALLY FROM SAN DIEGO ROY WEBSITE 

V2 

Pu1rru;1a11t to Sl:iri;~ Ll'IDN, a. manlllali t,01~· (l'f at l:eas~ 1•% of ~11~ iPr•ecilrncns arnci 1 % i;tl 
the lllflalll ooll!i:i-m, :s:elecl:ellJI at randiom, ~$ reqiuimitl ai;, pal'! of~he pos.1-el~forn Daf\i 
ean:!llass of ihe @llecliont 

This. ,P<l'PDEI$&, as. alril!I aill ·C(Hrrnpo111en1i;, cH' IITitll) ·mfiicilillil Clillil/li\!!11&.s, of r,et,1ml1s. iis open no 
pubh1c obS>Blfti.!'alllOiFt S:t;!lill:e, LBW Q:Jiro4rildif!<F; 30 dlif\lS L11 Olll'f'lllle/l:ei the .:;a1nr.,,a:ss. prim tu 
oarlliri~fllOirn ctn,~ el$tilili'lml ~wlls. 

Tl:!e rranitl@m iselll!icUcns of 1 %, O!f premcis aml mail baUll;lls, In• be maniuail;)I" !tailllit!l(II 
fl;lr '!ha Jum;i 'F', 21()1!6, flr.eslk!ili!Jinllail Pirlmal:)I' Be,e;Uon wtl 00~(5f\l on: 

~~. Jl!Jl'llll ,ff',. ,a( s·:J)ll) p,,m, 

·rne l!ICWl!lli manual tally ·~ ·tt:u,, vo'les • ;fJl.rl ~!ii ,slill'.e~l·~cmel aindl 111a.RI 
bal1Q1i ·wllll •Cl!llmqn•r.:e 011: 

Monl!ila¥', JIU!™' 1'$,1", at ·9:,IJI@· aJm. 

Tl:)e rna1~1 Uai11y wt] be ~cl\aidl ~ ll!llay, ul'l'ljlt QCl'J'fllp!le,t.ii, (fl;Jring l:llCiITT'l&n 
loo!Sllness t'Qlr,s\ M1;11:11i:tarr thr,ol)lgfm ~. 1mm, a:imto ,am .. kl, 4:311)< p:.1001. Ifs~, 
manJl!Jal ~flly ITT(IIIU11'S •i::ouik:11 be e.~d to ell!Eln:tl~.s unilil il3t00 prn and~OI" 
!i'i,18&k:emlls. 

it ln.'teirest:e¢1 il'l Qill~ l!his, pn,.oess, pl~ ~nlact Dian:i:e, ~rnelkh ~ i6i!'i~ ·~s. . 
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EXHIBITD 

ROV list of precincts 

List of VBM Batches selected 
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EXHIBITF 

Email correspondence with Michael Vu. He refuses to follow the law to itic;lude I% of all VBM ballots 
cast. 

V2 

Sl.i~~th RE, 1 % Martua! Tally 
Fromi '"If",· Micha<!l" <Mtliael.Vt1@l:sdcoumty.=g,,•P 
Date, 06/13/2.0116 7::113 PM 
'Ill, :Ally Lutz <iti!ylutl@citize1n5ltWerJoight.org;> 
<iC: ''efetli<:1mi<1¢1;1grit.y@:citizem<™ei.i1lht.c•ire:" <1;1leci:,,DI1i<1te,gr~y1f!!11:1tizenm~r,;lghtorg;,, 

~otid El/!1!'11!'\l!fa Mfl' ... Lutzi< 

,., oeecttood•t• ·tlt<>.se thee w•~• 10, 0/1.'t>!M~,•eo foe 't~• intt:1:41 pun, i: 1ru1 •11<1 
ar,,1N11ftgertents -to. h-a\fe a &epeirate- .n.1ti.l Ulil,oil! bati:lh pulied on Th1,n.,,siday, lune- 1.6 at. 9 H ~ 

11{!.!th "l!!~•d to )1'"" $,<,te!llOd •o•cern, "" retp•~!l;fun~· ,d~el:.btl! )IIOO~ requo•'t· 

Kllod ruosj•d$, 

Michool 

- - - ·--OriiS,iria1 Mt!SSBl;Q.e-- --- ---
Fl"'Oif! Ray 1.ut:z [triaeil'll:.t'.l::t'i'.!l'(!Ut;z@t.!'E.i.lf'ltSO\f!fl":tig;l".lt~~H·g )' 
se::~:t t Ft<:idat1 )fflli& 16 1'- 29:!IS. :2. ~ 34 PM 
T-o~ ·iJu.; Wiichae.l 

Ce: !,;]_~t(:(L~t,1!~~/;&!~~~~~C/!:~ .. ::_· tl_i:1Jh:~-~f.#i 
Subject': f(~ :: 1~ fillMtft!f8.l. rfllLliy 

Tl<ook JOO ••• 'U"' ·~<lo!tf!. 

TWO l'r"OblOffiSS 
1} I don't. thiillil< lfOll .;ave lWffi<:iem jltli>l!i< fflOtico t>f thrt !ID:loue d"""'·• •• ..., •ll!fe 
uoaol• to:> attem.i. l'ilu$e ,prO!lide tlwl l!l(!ql.lliood pwbUc no/tlA:e 
('72 ~•••• I tfuimk) Md "'ed"""' 'that alllll:Ui:Jtloot b•t•~ ,(plus t1,e lo~•• .. b':low), 

2) Ml,ue .,., ••• taild:1111 .. ai.001:t; U•, ll!. lll~lft<.1•1 1/0lli', "° IIC!llld Ukt 't:Q , co11plaiill tllllt the 
Hi ,t>f th• ba·t~MS . j>lliUOd U th• 1'8"11lm ""'"" DOES 1AM •"l'N'••wt iii <if 'the •• .u b:s:llo.t 
ba,tche, ••~•<t,o,JJ 1ill 1lhe ,e1ect1on, :1,1l't ,ic,. IX cf the •••b~ of bOt~heJ colt)!lle't"d •<> fa,. 
A u,.~or •u11b•:f' l>f 1>1!<1:<he> !ls ••qu'i:l"l!<li 1"' moell the !1' r"Billd<>lli <1•11>1· 1oso1 ,eqllti,Nroo1tt, 
tiei::awt:-e it i'51 ffl Of t'lti!! tota:t, 110,t .11 01f l~bl!! -nl:lfflber· pro.e.e:~1--sed so -far~ Wi!.:!, tam.~J't,&rul 
~hat ll:bO•t 29!!>, e.ie VJllot ball<>•• were f,""1~dod io th• 101.tl!ll l/ot<h•$ ond •• B<l'll'l:H<>••l 
2ss ,eae t>ollot:s ......, iort t<> bo eomt.«I •«•Nli~!I t<> Y•"" ••!ihtee tho ""''"1"® <>'f 't~• 
<1•..,. Th••, w!Uihi 4110 ball.<>l;f in ~<:II l>O/l.<h, the 't~al •q*" ,of ;~a,t¢hoi 1$ 
~~B~•?BS~.S75~ ~~ l 41!01 b•U<>to pei' botch " l@S. b•t-.s, 111: (HOfld:ilfl!! "11') """u 
b• 1$ ,bU•h•s, voo cho~• o•ly 1 ~a.ttb~. Plea~e- ""t• tM,, <<>r~ooi:1<>0 ••d <~<>•• '" 
oddiUono1 s b~tcill~. 

--Ray <ut, 

,on 1!G./1'11i'2Mfi, St~!lJ All, vu, Hl!leh••n "~l I Tin•· b>t!::cH> t>h•t de•$•· t ,ed.st u 7!9. 

I sent Tf"OIII my i~h••• 
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I't hill~ Mil!!! to, ll(\!' ,9!1:lle,rnt!on Uat Wh!!!~: !ilf; [ll!lllll!d ·th!!! t<Hdi:lffl lil\SW ,of <ill!!! .<),f QUI' illl!d.l 
Mlll)il: :mete~es, ·tlhil!' bllit,:sh 111/lttber dr>e:Silll''t ~iJt, A~ a re11w:llt, "'"' 1<1Ull need· to, 
Mtlldimly s;;le~t ,eoot!l1il!'J!' lli!ite~. It is 'l.s my u11da~stantil:ing: trurt lfl'lll wa~i> pre~em't 
li.ffii!!!II the d~illlii' W'H ~!di!! i!illd WHt;!d' ta• ~isl! YOID .if ·tti1$ '.Ui$uie ... 

· To ~e~lve this $'lme.tfon, we w:illl ~e pull!:Udy d~ew:ing amil'tlhil!'r H!i'.I'. baUo,t batd1 
: t:o :Bll'!t to the, me;!<lll!d ti at 10 l!fll: th:!~ iill)M£t1ts, 

· Slll.iuid '!/\OW: ~~ye, am,y 'li!IJl!iS'tLt1H, ~ua~e iet. me 'kffli»J .. 

Rl!iy LUU 
4:it:11.:t,!!!lli:S" ®!!!r:S:tJMt i',l"i'.lj!!!C!t$ (COP!!!) 
llt1:m.;,tll/iW,¢1tii,ms(IY.s,:;UJ;:Jlli;.,£a 
U9-,8?1l-S3U 
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COUNTY OF SAN DIEGO 

REGISTRAR OF VOTERS 
DEPARTMENT POLICY MANUAL 

Subject:· . Policy Number 

[ES-08] 

. Page 

l of 5 One Percent Manual Tally 
. 

November 9, 2012 

Effective Date 

Registrar of Voters 

PURPOSE: 

This policy establishes procedures for conducting the One Percent Manual Tally. 

BACKGROUND: 
California Election Code 336.5. "One Percent manual tally" definition. 

"One Percent manual tally" is the public process of manually tallying votes in 1 percent 
of the precincts, selected at random by the elections official, and in one precinct for each race 
not included in the randomly selected.precincts. This procedure is conducted during the 
official canvass to verify the accuracy of the automated count. 

STANDARDS/GUIDELINES: 

California Elections Code (E.C.) 2012 Chapter 4, Article 5. One Perc~nt Manual Tally. Section 
15360, Manual tally when using a voting system. 

PROCEDURES: 
1. SELECT DATES FOR THE RANDOM DRAW OF PRECINCTS AND THE ONE 

P!;:RCENTMANUAL TALLY (MANUAL TALLY); NOTIFY THE PUBLIC 

. 

1.1 Schedule the random draw of precincts (random draw) to begin two days after the 
election, or on a date the Registrar of Voters (Registrar) specifies. 

1.2 The random draw is performed by a section or public observer(s) outside of the 
Election ServicesDivision. , 

1.3 Schedule the manual tally to begin the Tuesday immediately following the election, 
· or on a date the Registrar specifies.. · 

1.4 Notify the Precinct Services and Technical Services Division Chiefs of the date for 
the random draw. · 

1.5 Place public notice of the random draw and manual tally at the front counter and on 
our website no later than five days prior to the date and tim.e of the random draw anq 
manual tally as per E.C. 15360 . 

. 



Subject: 

COUNTY OF SAN DIEGO 

REGISTRAR OF VOTERS 

DEPARTMENT POLICY MANUAL 

One Percent Manual Tally 

Policy Number 

[ES-08] 

Page 

2 of 5 

1.6 Select personnel to participate in the manual tally and submit a Personnel 
Requisition to.Administration Division. . 

1.7 Reserve room to conduct the random draw and manual tally. 
1.8 Request warehouse support to set up the room for the manual tally. 

2. RANDOM DRAW OF PRECINCTS 
2.1 Calculate one percent of the precincts (e.g. one percent of 1,634 precincts would be 

17 precincts) needed for the manual tally. 
2.2 Check with Administrative Secretary for Observers scheduled to attend the random 

draw. · 
2.3The ROV will use a method similar to that used to randomly draw lottery numbers. 

The procedure uses three sets of balls numbered from Oto 9 arid one set of balls 
numbered O and 1. Each set represents one of the four digits (ones, tens, hundreds, 
and thousands) in the sequence number assigned to election precincts. Listed below 
is a detailed description of the random selection procedure, . 
2.3. 1 The balls will be displayed for public inspection in four clear containers. 

Observers will receive a list of the sequence numbers and their correlating 
precinct numbers. 

2.3.2 The Registrar or his designee will shake the containers and the section or 
observer(s) outside of the Election Services Division will make th.e random 
selection.· 

2.3.3 The ones container will be shaken. A ball will be drawn randomly from the 
container. This will be the low order or ones digit. 

2.3.4 The tens container will be shaken. A ball will be drawn randomly from the 
container. This will be the second or tens digit. 

2.3.5 The hundreds container will be shaken. A ball will be drawn randomly from 
the container. This will be the third or hundreds digit. 

2.3.6 Depending on the results of the third digit drawing, one of two actions will be 
t k 1 ' ' a en. . . .· 
2.3.6. 1 A ball will be drawn randomly from the thousands container only if 

drawing a "1 "would generate a valid sequence number. This 
number will be either O or 1 completing.the random selection. 

2.3.q.2 No ball needs to be.drawn from the thousands container if drawing 
a "1" from the thousands container would cause. the resulting four-
digit number to exceed the total number of precincts. · 

1 Thei thousands digit is only relevant if it, combined With the first three digits, will constitute a number that does 
not exceed the total number of precincts. 
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• .. 

2.4 The Chief Deputy of Election Services and an Election Services supervisor will 
coordin.ate to read off the sequence numbers and correlate them to the. precinct 
numbers. 

3. RECORD PRECINCTS SELECTED BY RANDOM DRAW 
3.1 Report the precincts randomly selected to the Registrar, Assistant Registrar and 

Chief Deputies of Election Services and Technical Services.· 

4. SELECTADOITIONAL PRECINCTS FOR THE MANUAL TAlLY TO COVER ALL 
· REMAINING CONTESTS ON BALLOT . 

4.1 Request from Technical Services the list of contests, ballot types and corresponding 
precrncts not covered in the initial random draw. . · 

4.2 Use this report fo help identify the ballot types and precincts that will cover most of 
the remaining contests not selected In the random draw. 

4.3 Highlight the spreadsheet from TS with a different colors and symbols to represent 
add-on precincts. 

4.4 Ask a member from the public to randomly select a precinct within the ballot types 
needed io cover all remaining contests in the election. 

4.5 Record the precinct, ballot type and contest(s) covered by each additional precinct . 
selected. 

4.6 Ir, the instance where only one precinct c;overs a contest, then that precinct Will be 
· selected as the add-on precinct. In some cases, this may be a declared precinct. 

5. FINAL PREPARATION FORMANUAL TALLY . 
· 5.1 Notify Technical Services of all the precincts selected for the manual tally in 
order for them to assemble: 

5.1.1 summary reports from election night 
5.1.2 precinct and mail ballots from the selected precincts 

5.2 Create a consolidation log to record manual tally and summary report 
comparisons and variances. . · 
5.3 Creatf:1 a one percent manual tally sheet for workers to tally votes. Create two 
sets: one for precinct ballots (white paper), orieJor mail ballots (color paper). 
5.4 Create memo to report results of orie percent manual tally to the Registrar. 
5.5 Create observer sign-in sheetai,d pcist observer rules. 
5.6 Create iog to record precinct sign•out, sign-ih, date, time and team. 
5.7 Gather supplies: · · 

5,7.1 sign in sheet (election workers) 
5. 7 .2 rubber fingers 
5.7.3 tacky . 
5.7.4 scratch pads 

•;··. 
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2.4 The Chief Deputy of Election Services and an Election Services supervisor will 
coordin.ate to read off the sequence numbers and correlate them to the. precinct 
numbers. 

3. RECORD PRECINCTS SELECTED BY RANDOM DRAW 
3.1 Report the precincts randomly selected to the Registrar, Assistant Registrar and 

Chief Deputies of Election Services and Technical Services,· 

4. SELECTADDITIONAL PRECINCTS FOR THE MANUAL TALLY TO COVER ALL 
REMAINING CONTESTS ON BALLOT 
4.1 Request from Technical Services the list of contests, ballot types and corresponding 

precincts not covered in the initial random draw. 
4.2 Use this report to help identify the ballot types and precincts that will cover most of 

the remaining contests not selected in the random draw. 
4.3 Highlightthe spreadsheet from TS with a different colors and symbols to represent 

add-on precincts. 
4.4 Ask a meniber from the public to randomly select a precinct within the ballot types 

needed to cover all remaining contests in the election. 
4.5 Record the precinct, ballot type and oontest(s) covered by .each additional precinct 

selected. 
4.6 lil the instance where only one precinct covers a contest, then that precinct Will be 

· selected as the add-on precinct In some oases, this may tje a declared precinct. 

5. FINAL PREPARATION FC>RMANUAL TALLY 
5.1 Notify Technical Services of all the precincts selected for the manual tally in 
order for them to a$semble: 

5.1.1 summary reports from election night 
5.1.2 precinct and mail ballots from the selected precincts 

5.2 Create a consolidation log to record manual tally and summary report 
comparisons and variances. . ·. 

· 5.3 Create a one percent manual tally sheet for workers to tally votes. Create two 
sets: one for precinct ballots (white paper), oneJor mail ballots (color paper). 
5.4 Create memo to report results of one percent hlanual tally to the Registrar. 
5.5 Create obser\.ler sign-in sheetar,d pcist observer rules .. 
5.6 Create iog to record precinct sign°out, sign-ih, date, time and team. 
5. 7 Gather supplies: · · · · 

5;7, 1 sign in sheet (election workers) 
5. 7 .2 rubber fingers · 

· 5.7.3 tacky 
o:7.4 scratch pads 
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5.7.5 pencils 
5.7.6 post its 
5.7.7 rulers 
(comes with the ballots) 
5.7.9 stapler and staples 
5.7.9.1 calculators 
5.7,9.2 tally sheets 

5.8 Inventory summary reports and ballots from TS. 
5.9Confirm manual tally schedule with election workers and assign teams. 

6. CONDUCT MANUAL TALLY 
The method used for tallying the ballots depends on the number of contests. If a ballot 
has several contests it is more efficient to read, call and tally each. contest. If there are 
few contests it is more efficient to sort by contest, count, tally, repeat. (sort and stack 
method). In some cases a team may startwith the Read and Tally method and switch 
to the Sort and Stack method if only a few contests need to be re-tallied. 
Both methods begin by welcoming the boards, give an explanation of why the 1 % is 

, conducted, inform teams of work hours, lunch and break schedules, and explain tally 
instructions to tally boards and .observers. 

6.1 Read and Tally 
6, 1.1 Assign tally boards; each precinct will have one 3 person team. One will call 
out vote and 2 willtally. 
6.1.2 Each team will receive two copies of tally sheets and all paper ballots for.a 
particular precinct. Be sure to verify that the precinct number is the same on all 
ballots. 
6.1.3 Record deck number onto the worksheet 
6.1.4 Remove ballots from box, putting box onto the floor 
6.1.5 Reader calls out votes and board records votes. 
6.1.6 If there is a variance, the board will pull those ballots aside in case they need 

- to be reviewed by a supervisor. . · .·· 
· 6.1.8 Combine all results and bring to supervisor for comparison against the 

summary report. .. . . . . . 
6.1.9 If the tally results do not match the election night report,the supervisor will ask 
the team to re-tally their results - crossing their previous slashes. If a third tally is 
needed, a vertical mark will be made through the cross slashes. Jhe board will re
tally no more than two·times. 

6.1.9.1 Descriptions of Variances could .be as follows: 
If.less than 30% of the bubble is filled it is recorded as blank 
If there is an invalid mark and the ink is .light, the bubble is .read as blank 

. 
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If there is an invalid mark and the ink is dark, the bubble is recorded as a 
vote cast · 

6.1.10 The supervisor may opt to assign to another team. 
6.1.11 The supervisor may request Technical Services to rerun the ballots to 
confirm the manual tally. 
6: 1.12 When finished tailying, the board signs the tally sheet and leaves with the 
supervisor. · · · 
6.1.13 Supervisor records results, variances, and causes (ifknown) on consolidation 
log. 

6.2 Sort and Stack 
6.2.1 Assign tally boards; each precinct will.have one 2 - 4 person team. 
6.2.2 Each team will receive one tally sheet and all paper ballots for a particular 
precinct. When the Sort and Stack method is used as a final tally in a precinct that 
started as a Read and Tally this form may be used as a worksheet with the 
information then transferred to the Read and Tally tally sheet. Be sure to verify that 
the precinct number is the same on all ballots. 
6.2.3 Record precinct number onto the worksheet 
6.2.4 Remove ballots from box, putting box onto the floor . 
6.2.!:i Divide ballots amongstteam members 
6.2.6 Sort into one stack for each category i.e.: yes, .no, blank, ambiguous, over 
vote · 
6.2.7 Count, and on a post it write the number counted and place on top of stack 
6.2.8 Second team member repeats this p·rocess and places a check by· 
the number on the post it if they come up with the same result· 
6.2.9 If the total in the stack does not niatch - recount 
6.2.10 Once all stacks are counted and team count matches, record results on the 
worksheet in the "1st count column · 
6.2.11 Call over a supervisor and read off the total ballots manually tallied (and to 
notify of any ambiguous markings) to be compared to the system count of total 
ballots 
6.2.12 If the totals do not match, count the ballots a. second time and record on the 
worksheet in .the. "2nd count" column. 
6.2.13 Call over a supervispr and re.ad off the total ballots manually tallied to be 
compared to the system count of total ballots · · · ·. 
6.2.14 !f the total ballots still do not match the system recorded count, then recount 

· one final time and record results in "3rd count" column. . 
6.2.15 The supervisor may optto assign to another team .. 
6.2.16 The supervisor may request Technical Services rerun the ballots to confirm 
the manual tally, · · · 

I 
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Subject: 

One Percent Manual Tally 

COUNTY OF SAN DIEGO 
REGISTRAR OF VOTERS 

DEPARTMENT POLICY MANUAL 

Policy Number 

[ES~08] 

6,2.17 Sign and date .your worksheet 

Page 

6 of 5 

6.2.18 Supervisor will collect the ballots, box, worksheet, and record results onto the 
tracking log kept at the lead table. . · . 
6. 2.19 Team will then repeatthe process with the next deck assigned. 

7. WHEN THE ONE PERCENT MANUAL TALLY IS COMPLETE 
7.1 Return ballots to Technical Services for storage 
7 .2 File tally sheets with other election materials. · 
7.3 Compile a memo of the results for the Registrar of Voters 

REVIE:WDATE: 

This policy will be reviewed for continuance by February 28, 2011. 

~ 
I 

I 



VERIFICATION 
STATE OF CALIFORNIA, COUNTY OF San Diego 

I have read the foregoing Second Amended Complaint 
and know its contents. 

[xJ CHECK APPLICABLE PARAGRAPHS 
[j[] I am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to 

those matters which are stated on information and belief, and as to those matters I believe them to be true. 
[j[] I am [iJ an Officer D a partner D a of Citizens Oversight Inc. 

-------------------------------------------· a party to this action, and am authorized to make this verification for and on its behalf, and I make this verification for that 
reason. D I am informed and believe and on that ground allege that the matters stated in the foregoing document are 
true. [j[] The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are 
stated on information and belief, and as to those matters I believe them to be true. 

D I am one of the attorneys for 
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and I make 
this verification for and on behalf of that party for that reason. I am informed and believe and on that ground allege that 
the matters stated in the foregoing document are true. 
Executed on 7/ /2016 , at San Diego , California. 
I declare under penalty of perjury under the laws of the State of California that t 

Raymond Lutz/Individually and for Citizens Oversight Inc. 
Type or Print Name 

STATE OF CALIFORNIA, COUNTY OF 
I am employed in the county of 

1013a (3) CCP Revised 5!1/88 

I am over the age of 18 and not a party to the within action; my business address is: 

On, I served the foregoing document described as 

Signature 

, State of California. 

---------------- on in this action 

D by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list: 
D by placing D the original D a true copy thereof enclosed in sealed envelopes addressed as follows: 

OBY MAIL 
D •1 deposited such envelope in the mail at , California. 
The envelope was mailed with postage thereon fully prepaid. 

D As follows: I am "readily familiar" with the firm's practice of collection and processing correspondence for mailing. 
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at 

California in the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of 
deposit for mailing in affidavit. 
Executed on , at , California. 

D .. (BY PERSONAL SERVICE) I delivered such envelope by hand to the offices of the addressee. 
Executed on , at , California. 

D (State) I declare under penalty of perjury under the laws of the State of California that the above is true and correct. 
D (Federal) I declare that I am employed in the office of a member of the bar of this court at whose direction the service was 

made. 

Type or Print Name Signature 
~(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN 

MAIL SLOT, BOX, OR BAG) 
.. (FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER) 

Lemtl Rev. 7/99 Soful'fgns
~ Plus 



POS.OliOIEFtMlSO 
A'fl'OONEY 00 PAATV wtrttour ATIORNEV.· STATE BAR NO: .,. FORCOUIIT<l!IBONLV 
,,_ Al.an L Geraci SBNl 08324 
P111M NAME CARE Law Group PC 
srR11t, AoOfll!ss 817 W. San Marcos Blvd. 
-CfN· $TATE: ZJPOODE· 

1'11LtPHONEN0 619•261-2048 FAX NO 760-650-3484 
UlAll. AtlOIU!SS alanclaw.nct 
"rroRNEv FOR 1-i P aintlff Citizens Oversight Inc., Ray Lutz 
SI.Jl'ERIOR COURT OF CALIFORNIA, COI.JNTY OF lSan utcgo 
sraee1A01J1<esa 330 W. Broadway 
l\l!A!LlNG AOORESS· 

cmANoz!?=• Siu:i D!!:Jl,lo, CA 92101 
stW<c» -· Central CASENU!illll!ll 

Plalntlfff Pelltloner: Citizens Oversight Inc. and Raymond Lutz 17-'>{II' 71 
Oeteooant/Rospondent: Michael Vu, San Diego Registrar of Voters, et al JOOt(AAl. OrF!CSit 

-· 73 
PROOF OF ELECTRONIC SERVICE DEl'AIUMENT 

H""' .Tncl R. WohlfrH 

1. 1 am at least 18 years old. 
a. My reslclence or business amlffl& is (sp{,>ci/y): 817 W, San Marcos Blvd, San Marcos, CA 92078 

b. My electronic service address is (specify): alan@cmelaw.net 

2. l elei:tronica!ly se111ed !he following documents (exact tines}: Second Amended Complaint 

The documents Sllllled are listed In an attachment (Form POs.OOO(D)IEFs.o50(D) may be used. for this purpose.) 

3. I electronically se111ed the documents 11.sted in 2 as follows: 
a. Name of person served: Timothy Barry, Chief Deputy County Collll!lcl ' 

On behalf or (Mm& or 11;imes of partias roJ)llls<mted, If f*>TSOll served is an altomey): Michael Vu, San Diego County 
Registrar ofVotm; Helen N. Robbins-M0yer, San Diego Couney ChlefAdrniwstrative Officer; County 
of San Di.ego, a public entity . · 

b. Electronic sell/ice address of person se111ed: Timothy.Ban:y@sdcounty.ca.gov 

e. On (date}: 8/11/2016 
d. At {lime): 12:00 p.m. 

The documents listed in item 2 were served electronically on the persons and in 1he manner described in 
an attachment (Form POS-OS{J(P)IEFS·OS{J(PJ may be used for this pUfPOl$fl.) 

Date: 8/11/2016 

I declare under penally of perjury under the laws of the Slate of California lh 

Form ~Niot OpHona.i l)w 
~\id Cnunpil ct Caiiforl'»4 
POS-050/Ef&-OSO{Rev January 1. 201Si 

PROOF OF ELECTRONIC SERVICE 
(Proof of Service/Electronic Filing and Service) 

Cm fiulos ct CQl.:fi, Wt ;t2s 1 
M\W.{;O!f/f$.(\l !JOlf 
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ELECTROIIICALL V FILED 

Superior Court ot California, 
County of San Diego 

1 

2 

3 

4 

5 

THOMAS E. MONTGOMERY, County Counsel 
County of San Diego 
By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) 
STEPHANIE KARNA VAS, Senior Deputy (State Bar No. 255596) 
1600 Pacific Highway, Room 355 

0811912016 at 11 :44:DD PM 
Cieri< ofthe Superior Court 

By Jaoq<1eline J. Watters,Oep,rty Cieri< 

San Diego, CA 92101-2469 
Telephone: (619) 531-6259 
E-mail: timothy.barrv:W;lsdcounty.ca.gov · 
Exempt From Filingees (Gov't Code§ 6103) 

6 Attorneys for Defendants 

7 

8 

9 

10 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

11 CITIZENS OVERSIGHT, INC., a Delaware 
non-profit corporation; RAYMOND LUTZ, 

12 an individual, 

13 Plaintiffs, 

14 v. 

15 MICHAEL VU, San Diego Registrar of 
Voters, HELEN N. ROBBINS-MEYER, San 

16 Diego County Chief Administrative Officer, 
SAN DIEGO COUNTY, a public entity; 

17 DOES 1-10, 

18 Defendants. 

19 

No. 37-2016°00020273-CL-MC-CTL 
· Action Filed: June 16, 2016 

DEFENDANTS' ANSWER TO SECOND 
AMENDED COMPLAINT FOR 
DECLARATORY RELIEF AND 
RESPONSE TO PETITION FOR WRIT 
OF MANDATE 

IMAGED FILE 

Trial Date: 10/3/2016 
Time: 9:00 a.m. 
Dept.: 73 

ICJ: Hon. Joel Wohlfeil 

20 Michael Vu, sued in his official capacity as the Registrar of Voters for the County of San 

21 Diego ("Vu"), Helen N. Robbins-Meyer, sued in her official capacity as the Chief 

22 Administrative Officer for the County of San Diego ("Robbins-Meyer"), and the County of San 

23 Diego ("County") respond to plaintiffs' second amended complaint and petition for writ of 

24 mandate as follows: 

25 Parties: 

26 1. In response to Paragraphs 1 and 2 of the complaint/petition, defendants lack 

27 sufficient information and belief to knowledgeably respond to the allegations contained therein, 

28 I I I 

DEFENDANTS' ANSWER TO SECOND AMENDED COMPLAINT FOR DECLARTORY RELIEF AND 
RESPONSE TO PETITION FOR WRIT OF MANDATE 
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1 and based on such lack of information and belief generally and specifically deny the allegations 

2 contained therein. 

3 2. In response to Paragraphs 3 and 5 of the complaint/petition, defendants admit the 

4 allegations contained therein. 

5 3. In response to Paragraph 4 of the complaint/petition defendants admit that Helen 

6 Robbins-Meyer is the Chief Administrative Officer for the County of San Diego and that she 

7 maintains an office at 1600 Pacific Highway, San Diego, California. Defendants lack sufficient 

8 information and belief to enable them to knowledgeably respond to the remaining allegations 

9 contained therein, and based on such lack of information and belief generally and specifically 

10 deny the remaining allegations. 

11 Summary of Case: 

12 4. In response to Paragraph 6 of the complaint/petitiondefendants admit Elections 

13 Code§ 15360 requires the Registrar to conduct a public manual tally of the ballots tabulated by 

14 voting devices during the official canvass and that the purpose·ofthe manual tally is to verify 

15 the accuracy of the voting systems that are used to count the ballots. Defendants generally and 

16 specifically deny that the Registrar of Voters has failed or refused to comply with the provisions 

17 of Elections Code §15360. Defendants lack sufficient information and belief to enable them to 

18 knowledgeably respond to the remaining allegations containedtherein, and based on such lack 

19 of information and belief generally and specifically deny the remaining allegations. 

20 Background: 

21 5. In response to Paragraph 7 of the complaint/petition, defendants admit the 

22 allegations contained therein. 

23 6. In response to Paragraph 8 of the complaint/petition, defendants assert that the 

24 paragraph does not contain any factual or legal allegations and:therefore there is nothing for 

25 defendants to admit or deny. 

26 7. In response to Paragraph 9 of the complaint/petition, defendants admit that during 

27 the canvass the Registrar changed the method of conducting the one-percent manual tally from 

28 the method set forth in Section 15360(a)(2) to the method set forth in Section 15360(a)(l). 

2 
DEFENDANTS' ANSWER TO SECOND AMENDED COMPLAINT FOR DECLARTORY RELIEF AND 

RESPONSE TO PETITION FOR WRIT OF.MANDATE 
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l Defendants also admit that public notice was posted on the Registrar's website. Defendants lack 

2 sufficient information and belief to enable them to knowledgeably respond to the remaining 

3 allegations contained therein, and based on such lack of information and belief generally and 

4 specifically deny the remaining allegations. 

5 8. In response to Paragraph 10 of the complaint/petition, defendants generally and 

6 specifically deny the allegations contained therein. 

7 9. In response to Paragraph 11 of the complaint/petition, defendants admit that the 

8 one-percent manual tally is conducted by teams of workers who carefully manually tally votes 

9 cast on ballots selected for the one-percent manual tally and that the purpose of the manual tally 

10 is to verify the accuracy of the automated count of those ballots. Defendants generally and 

11 specifically deny the remaining allegations. 

12 10. In response to Paragraph 12 of the complaint/petition, defendants admit that 

13 ballots cast at the polls and vote-by-mail (VBM) ballots are included in the one-percent manual 

14 tally. Defendants lack sufficient information and belief to enable them to knowledgeably 

15 respond to the remaining allegations contained therein, and based on such lack of information 

16 and belief generally and specifically deny the remaining allegations. 

1 7 11. In response to Paragraph 13 of the complaint/petition, defendants generally and 

18 specifically deny that the Registrar does not fully comply withthe requirements of Section 

19 15360. Defendants admit that the Registrar does not include provisional ballots in the one-

20 percent manual tally but affirmatively allege that the Registrar is not required by law to include 

21 provisional ballots in the one-percent manual tally. Defendants lack sufficient information and 

22 belief to enable them to knowledgeably respond to the remaining allegations contained therein, 

23 and based on such lack of information and belief generally and, specifically deny the remaining 

24 allegations. 

25 12. In response to Paragraph 14 of the complaint/petition, defendants assert that the 

26 allegations contained therein state legal conclusions and arguments to which no response is 

27 necessary. However to the extent that a response is deemed required, defendants lack sufficient 

28 information and belief to enable them to knowledgeably respond to the remaining allegations 

3 
DEFENDANTS' ANSWER TO SECOND AMENDED COMPLAINT FOR DECLARTORY RELIEF AND 

RESPONSE TO PETITION FOR WRIT OFMANDATE 
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1 contained therein, and based on such lack of information and belief generally and specifically 

2 deny the remaining allegations. 

3 13. In response to Paragraph 15 of the complaint/petition, defendants admit that 

4 Exhibit C is the public notice of the manual tally for the June 2016 election. Defendants assert 

5 that the remainder of the allegations contained in Paragraph 15 state legal conclusions and 

6 arguments to which no response is necessary. However to the extent that a response is deemed 

7 required, defendants lack sufficient information and belief to enable them to knowledgeably 

8 respond to the remaining allegations contained therein, and based on such lack of information 

9 and belief generally and specifically deny the remaining allegations. 

10 14. In response to Paragraph 16 of the complaint/petition, defendants lack sufficient 

11 information and belief to enable them to knowledgeably respond to the allegations contained 

12 therein, and based on such lack of information and belief generally and specifically deny such 

13 allegations. 

14 15. In response to Paragraph 17 of the complaint/petition, defendants admit that 

15 Exhibit Bis a snapshot of the header of the Registrar's website; Defendants lack sufficient 

16 information and belief to enable them to knowledgeably respond to the remaining allegations 

17 contained therein, and based on such lack of information and belief generally and specifically 

18 deny such allegations. 

19 16. In response to Paragraph 18 of the complaint/petition, defendants admit that the 

20 Registrar uses tabulation software called "GEMS" which runs on a central tabulator computer. 

21 Defendants lack sufficient information and beliefto enable them to knowledgeably respond to 

22 the remaining allegations contained therein, and based on such lack of information and belief 

23 generally and specifically deny the remaining allegations. 

24 17. In response to Paragraph 19 of the complaint/petition, defendants admit that for the 

25 June 2016 Presidential Primary the Registrar conducted the random selection for the one-percent 

26 manual tally the day after the election and that the Registrar included those ballots in the manual 

27 tally. Defendants lack sufficient information and belief to enable them to knowledgeably 

28 /// 
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1 respond to the remaining allegations contained therein, and based on such lack of information 

2 and belief generally and specifically deny the remaining allegations . 
. , 

3 18. In response to Paragraph 20 of the complaint/petition, defendants acknowledge 

4 that it received an email dated June 10, 2016, from plaintiff Ray Lutz, a copy of which is 

5 attached to the complaint/petition as Exhibit F. Defendants lack sufficient information and 

6 belief to enable them to knowledgeably respond to the remaining allegations contained therein, 

7 and based on such lack of information and belief generally and specifically deny the remaining 

8 allegations. 

9 19. In response to Paragraph 21 of the complaint/petition, defendants admit the 

10 allegations contained on page 6, 11. 13 through 22. Defendants lack sufficient information and 

11 belief to enable them to knowledgeably respond to the remaining allegations contained therein, 

12 and based on such lack of information and belief generally and specifically deny the remaining 

13 allegations. 

14 20. In response to Paragraph 22 of the complaint/petition, defendants admits that for 

15 the June 2016 Presidential Primary a member of the public selected one percent of the VBM 

16 batches included in the semi-official canvass using ping-pong balls and that Exhibit F lists the 

17 batches selected. Defendants lack sufficient information and belief to enable them to 

18 knowledgeably respond to the remaining allegations contained therein, and based on such lack 

19 of information and belief generally and specifically deny the remaining allegations. 

20 21. In response to Paragraph 23 of the complaint/petition, defendants lack sufficient 

21 information and belief to enable them to knowledgeably respond to the allegations contained 

22 therein, and based on such lack of information and belief generally and specifically deny such 

23 allegations. 

24 22. In response to Paragraph 24 of the complaint/petition, defendants lack sufficient 

25 information and belief to enable them to knowledgeably respond to the allegations contained 

26 therein, and based on such lack of information and belief generally and specifically deny such 

27 allegations. 

28 /// 
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1 23. In response to Paragraph 25 of the complaint/petition, defendants lack sufficient 

2 information and belief to enable them to knowledgeably respond to the allegations contained 

3 therein, and based on such lack of information and belief generally and specifically deny such 

4 allegations. 

5 24. In response to Paragraph 26 of the complaint/petition, defendants lack sufficient 

6 information and belief to enable them to knowledgeably respond to the allegations contained 

7 therein, and based on such lack of information and belief generally and specifically deny such 

8 allegations. 

9 25. In response to Paragraph 27 of the complaint/petition, defendants lack sufficient 

10 information and belief to enable them to knowledgeably respond to the allegations contained 

11 therein, and based on such lack of information and belief generally and specifically deny such 

12 allegations. 

13 26. In response to Paragraph 28 of the complaint/petition, defendants generally and 

14 specifically deny that any ballots were unfairly scrutinized or excluded from the official count. 

15 Defendants lack sufficient information and belief to enable them to knowledgeably respond to 

16 the remaining allegations contained therein, and based on such lack ofinformation and belief 

17 generally and specifically deny such allegations. 

18 27. In response to Paragraph 29 of the complaint/petition, defendants assert that the 

19 allegations contained therein state legal conclusions and arguments to which no response is 

20 necessary. However to the extent that a response is deemed required, defendants lack sufficient 

21 information and belief to enable them to knowledgeably respond to the remaining allegations 

22 contained therein, and based on such lack of information and belief generally and specifically 

23 deny the remaining allegations. 

24 28. In response to Paragraph 30 of the complaint/petition, defendants deny that any 

25 ballots were unfairly scrutinized or excluded from the official:count. Defendants lack sufficient 

26 information and belief to enable them to knowledgeably respond to the remaining allegations 

27 contained therein, and based on such lack of information and belief generally and specifically 

28 deny such allegations. 

6 
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1 29. In response to Paragraph 31 of the complaint/petition, defendants lack sufficient 

2 information and belief to enable them to knowledgeably respond to the allegations contained 

3 therein, and based on such lack of information and belief generally and specifically deny such 

4 allegations. 

5 ANSWER TO FIRST CAUSE OF ACTION 

6 30 In response to Paragraph 32 of the complaint/petition, defendants refer to and 

7 incorporate herein by reference Paragraphs 1 through 29 above as though fully set forth herein. 

8 31. In response to Paragraph 33 of the complaint/petition, defendants generally and 

9 specifically deny that the Registrar does not conduct the one-percent manual tally required by 

10 Elections Code Section 15360 in conformity with the law. Defendants lack sufficient 

11 information and belief to enable them to knowledgeably respond to the remaining allegations 

12 contained therein, and based on such lack of information and belief generally and specifically 

13 deny the remaining allegations. 

14 32. In response to Paragraph 34 of the complaint/petition, defendants generally and 

15 specifically deny that the Registrar does not conduct the one-percent manual tally required by 

16 Elections Code Section 15360 in conformity with the law. Defendants admit that the Registrar 

17 did not include provisional ballots in the manual tally. Defendants lack sufficient information 

18 and belief to enable them to knowledgeably respond to the remaining allegations contained 

19 therein, and based on such lack of information and belief generally and specifically deny the 

20 remaining allegations. 

21 33. In response to Paragraph 35 of the complaint/petition, defendants generally and 

22 specifically deny that the Registrar does not conduct the one-percent manual tally required by 

23 Elections Code Section 15360 in conformity with the law. Defendants lack sufficient 

24 information and belief to enable them to knowledgeably respond to the remaining allegations 

25 contained therein, and based on such lack of information and belief generally and specifically 

26 deny the remaining allegations. 

27 34. In response to Paragraph 36 of the complaint/petition, defendants generally and 

28 specifically deny the allegations contained therein. 

7 
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o~, , 
RESPONSE TO REQUEST FOR WRIT OF MANDATE 

i. 

In response to Paragraph 37 of the complaint/petition, defendants refer to and 

3 incorporate herein by reference Paragraphs 1 through 36 above as though fully set forth herein. 

4 36 In response to Paragraph 38 of the complaint/petition, defendants generally and 

5 specifically deny that the Registrar did not properly certify the results of the June 2016 

6 Presidential Primary and that the Registrar did not conduct the one-percent manual tally required 

7 by Elections Code Section 15360 in conformity with the law. 

8 37. In response to Paragraph 39 of the complaint/petition, defendants generally and 

9 specifically deny that the Registrar did not conduct the one-percent manual tally required by 

10 Elections Code Section 15360 in conformity with the law. 

11 38. In response to Paragraph 40 of the complaint/petition, defendants generally and 

12 specifically deny that the Registrar did not properly certify the results of the June 2016 

13 Presidential Primary and further deny that defendants caused plaintiffs irreparable harm. 

14 AFFIRMATIVE DEFENSE 

15 39. As a first and separate affirmative defense, defendants allege that the 

16 complaint/petition fails to set forth facts sufficient to constitute a cause of action or right of 

17 relief against defendants, or any of them. 

18 45. As a second and separate affirmative defense, defendants reserve the right to assert 

19 additional defenses if facts warranting the assertion of defenses are discovered during the 

20 prosecution and defense of this case. 

21 /// 

22 I I I 

23 Ill 

24 /// 

25 Ill 

26 I I I 

27 /II 

28 / / / 
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1 WHEREFORE, Defendants, and each of them, pray for judgment as follows: 

2 1. That plaintiffs/petitioners take nothing by their action; 

3 2. That plaintiffs/petitioners be denied each and every demand and prayer for relief 

4 contained in the complaint/petition; 

5 3. For costs of suit incurred herein; 

6 4. For such other and further relief as the Court deems just and proper. 

7 DATED: August 19, 2016 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THOMAS E. MONTGOMERY, County Counsel 

By: s/Timothy M. Barry 
TIMOTHY M. BARRY, Chief Deputy 

Attorneys for Defendants 
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Citizens O,•ersight, Inc., et nl, v. Michael Vu, et al; 

ELECTROlllCALL V FILED 
Superior Court of California, 

(l(;'l; 1. 3 County of San Diego 

U'J! ·. 0811912016 at 11 :44:00 PM 

Clerk of the Superior Court 

San Diego Superior Co11rt Case No. 37-2016-00020273-CL-MC-CTL 
By Jacqueline J. \lllalters, Deputy Clerk 

DECLARATION OF SERVICE 

I, the undersigned, declare under penally of perjury that I am over the age of 
eighteen years and not a party to the case; I am employed in the County of San Diego, 
California. My business address is 1600 Pacific Highway. Room 355, San Diego, 
California, 92101. 

On August 19, 2016, I served the following documents; 

l. DEFENDANTS' ANSWER TO SECOND.AMENDED COMPLAINT FOR 
DECLARATORY RELIEF AND RESPONSE TO PETITION FOR WRJT 
OF MANDATE. 

In the following manner: 

(8.1 (BY E-mail) I cause to be ttansmitti;d <1 copy of the foregoing document(s) this 
date via OneLegal System, which electronically notifies all counsel as follows: 

Alan L. Geraci, Esq. 
CARE Law Group PC 
817 W. San Mateos Blvd. 
San Marcos, CA 92078 
Ph: (619) 231-3131 Fax: (760)650-3484 
alan@carelaw.net 

Executed on August 19,.2016, at San Diego, California. 



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 09/23/2016 TIME: 10:45:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Not Reported 
BAILIFF/COURT ATTENDANT: B. Lopez 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Trial Readiness Conference (Civil) 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Stephanie Karnavas, counsel, present for Defendant County of San Diego 

Advance Trial Review Order signed and filed. 

Joint Trial Readiness Report is reviewed and filed. 

Attorney Geraci inquires about media request since some of the media request submitted at the 
last hearing were denied by the Court. The Court will address the issue at the start of the trial. 

The Court continues the trial date and directs counsel to file trial briefs by 9:00 AM on 10/3/16. 
Courtesy copies to be filed directly with the department. 

Civil Court Trial is continued pursuant to Court's motion to 10/04/2016 at 09:00AM before Judge Joel R. 
Wohlfeil. 

Parties waive notice. 

DATE: 09/23/2016 
DEPT: C-73 

Judge Joel R. Wohlfeil 

MINUTE ORDER Page 1 
Calendar No. 32 
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CENTRAL DIVISION - DEPARTMENT 73 

HONORABLE JOEL R. WOHLFEIL ~ 11,1

1
.,~.~,-, .. !,nD 

CLERK: (619) 450-7073 
IC CLERK: (619) 450-7006 SEP .2 3 2016 · 

CASE NAME: /_,u-tz.. 
CASE# oltf//t,-cJ~il?J 

By:J. CERDA 

vs.~.-L/J'l~ll'--~~~~~~~~ 

ADVANCE TRIAL REVIEW ORDER MADE BY DEPARTMENT 73 ON SEP 2 3 2016 
BY THE HONORABLE JOEL R. WOHLFEIL 

Trial counsel for the parties are ordered to meet in person within the County of San Diego at least 
three (3) court days before the initial trial call date for the purpose of arriving at stipulations and 
agreements resulting in the simplification of triable issues. At the meeting, the following 
inflation shall be prepared, displayed and/or exchanged: 

__ 1. Counsel shall produce and [pre]mark all exhibits the parties seek leave of Court to 
introduce at trial. Counsel shall Rrepare a joint numerical index of all exhibits for 
submission to the trial judge. There shall be no subparts to an exhibit. The index 
shall indicate: 1) the exhibit number, 2) by whom the exhibit is being offered, 3) a 
brief description of the exhibit, 4) whether the parties have stipulated to admissibility, 
and if not, 5) legal ground(s) for objection(s) that the objecting party intends in good 
faith to rely on at trial (see the attached example for joint exhibit list). The index shall 
be submitted in triplicate. Exhibits not included in the index are subject to exclusion 
at trial, with the exception of true Impeachment exhibits. Exhibit tags must be 
completed and attached on the upper right hand corner of each exhibit. See 
example on page 6. 

2. If depositions are intended to be used in lieu of live testimony, counsel shall submit 
the excerpts to be used, to opposing counsel, at the above meeting. Proposing and 
opposing counsel shall make a good faith effort to resolve any objections. Any 
remaining objections shall be brought to the Court's attention prior .to the start of trial. 
It shall be the responsibility of the proponent of the evid.ence to prepare clean copies 
of the excerpts, which shall include the beginning and ending page and line 
numbers, to be given to the trial Judge and placed in th~ record to eliminate the need 
of reporting the reading of the testimony. The original transcripts of all depositions 
which may be used at trial for any purpose shall be made available for use by the 
Court before the commencement of trial, along with a list of any changes made by 
the deponent after the taking of the deposition. Any problems in this regard shall be 
brought to the Court's attention prior to the start of triaL 
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I 
3. 

4. 

Or31 .. 1···.·6 ~ '¥. 

With regard to any audio and video presentations intended to be used at trial, the 
. proponent shall prepare a written transcript and the procedure set forth in the 
preceding paragraph shall apply. 

Each party seeking etary damages s prepare a sum~mf the documentary 
evidence supportl he damages sou (i.e medical bills, ac unts, etc.), which 
shall be include the exhibit summ and submitted at tri rn lieu of the 
underlying doc entary evidence in ccordance with Evidence Code 1521. 

VOIR DIRE 

5. entative ummary of the factual 
~~l-2l:!.!!.!.:l~~o~f~I tiff's in"uries if a licable; 

ummary is to provide an 
all include a joint list of the 

6. If counsel wish expand the ope oft Judge's initial voir dire beyond the Judicial 
Council questions found in Standa of Judicial Administration, Standard 3.25, 
they shall prepare written estions for submission to the trial judge. These written 
questions shall be subni" ·· d to opposing counsel not later than the above meeting. 
Duplicate questions sh be eliminated. 

7. 

8. 

JURY INSTRUCTIONS 

Counsel shall prepare a joint set of jury instructions. This set shall consist of one 
package of instructions for all pa ies. Judicial Counsel. Civil Jury Instructions (CACI) 
preferred. These instructions available on 
htt ://www.courts.ca. ov/ ers/'u instructions. . . The instr ctions shall be in 
order they are to be give . ny objections to instr.· ctions shall identified by a 
Post-It, which identifies t e objecting party. couffsel may pro . ose alternative jury 
instructions. When a rnative instructions ar, presented, t fSe instructions shall be 
successive instruct! s in the joint instructi, n package; T~. submission of a list of 
CACI numbers is , ot acceptable. Neither. . re multiple Pifkages of instructions 
acceptable whe . er arranged by partie , objections or some other method. The full 
text of ail prop sed instructions mus 'e presented ti/.,6e trial judge at or before the 
time of trial c · . If CACI instructior:ll 'are used, all I nks shall be filled in and ail 
bracketed . terial that is not a,,tfcable shall be · feted. 

Jury ins ctlons not listed in.l'e_ parties' Join rial Readiness Conference Report 
and pr · ared in accordance with the above der are subject to exclusion at trial. 

·,· 
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9. ~~--------,!!. [no¢. f party] wai:ed i~ts· t to trial by jury by 
failing to post fees at least calenda ys before the date i ally set for trial 
(CCP631(b)J. 

FILING DEADLINES I READINESS 

10. Motions in limine shall be prepared a ed and faxed (in accor ance with 
California Rule of Court 2008) or p anally served a least fiv ourt days in 

11. 

advance of trial. The title of eac limine motion I identi e moving party and 
the nature of the motion, and all be numbere quential indicating the total 
number of In Limine motio ubmitted by th · oving pa . Example: "Plaintiff 
JANE DO E's Motion In L · ine to Exclude t estlmon · f Joe Expert [NO. 1 of 6]". 
Written opposition to i mine motion, if . , shall be · d and faxed (in accordance 
with California Rule Court 2.306) or . rsonally s ed at least two court days in 
advance of the tri ate and shall id ify both th · arty filing the opposition, and 
the specific moti which is being osed by n e of moving party and motion 
number. Examp : "Defendant RICHARD ROE's Opposition to Plaintiff JANE DOE's 
Motion In Limine N0.1". Counsel are urged to file trial briefs according to the same 
schedule. · 

WITNESSES I READINESS 

Trial will not be delayed to accommodate witness scheduling problems. In the 
absence of extraordinary circumstances, the party will .be deemed to have concluded 
the presentation of his/her case once the examination qf available witnesses is 
concluded. 

L/' 12. Witnesses not listed on the parties' Joint Trial Readiness Conference Report are 
subject to exclusion at tria I. 

/ 
13. 

/ 
14. 

Each counsel Is ordered to telephone 619-450-7006 prior to 12:00 noon on the day 
before the initial trial call date to report: 1) their readiness for trial, 2) the estimated 
trial length and 3) whether a jury will be required. 

The stipulation for release of exhibits (attached) shall be signed by counsel for all 
parties and filed with court at the time of trial call. 
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ADDITIONAL ORDERS 

..1L.... EACH OF THE DOCUMENTS REQUESTED IN THIS TRIAL READINESS 
CONFERENCE REPORT SHALL BE SUBMITTED 'TO THE COURT ON THE 
FIRST DAY OF TRIAL. 

..JL.... FAILURE OF COUNSEL FOR ANY PARTY TO COMPLY WITH THE ABOVE 
ORDERS MAY RESULT IN THE. EXCLUSION OF EVIDENCE OR BE 
CONSIDERED AN ABANDONMENT OR FAILURE TO PROSECUTE OR DEFEND 
OILIGENTL Y. ACCORDINGLY, JUDGMENT MAY BE ENTERED AGAINST THE 
DEFAULTING PARTY EITHER WITH RESPECT TO A SPECIFIC ISSUE OR ON 
THE ENTIRE CASE. IF COMPLIANCE WITH ANY PART OF THIS ORDER 
BECOMES UNDULY BURDENSOME, THAT FACT SHALL BE BROUGHT TO 
THE JUDGE'S ATTENTION IMMEDIATELY . 

..1L.... WE THE UNDERSIGNED ATTORNEYS OF RECORD IN THIS CASE, HAVE 
READ AND UNDERSTAND THE ABOVE ADVANCE TRIAL REVIEW ORDERS: 

Signature of counsel: 

IT IS so ORDERED: . I 
DATE: q, 23 r ;{) 

Rev.07/10/13 

Counsel .for {name of client]: 

SUPERIOR COURT OF CALIFORNIA 
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COUNTY OF SAN DIEGO 
DEPARTMENT 73 - HONORABLE JOEL R. WOHLFEIL 

TRIAL REQUIREMENTS 

Please bring the following to the Friday Trial Call: 

The Court requires a joint trial notebook be prepared that includes the following: 

1. Table of contents; 
2. Joint Trial Readiness Report; 
3. In Limine Motions/Oppositions with an index of the motions; 
4. Copy of joint witness list with a short sentence describing the witness 

(i.e. "Dr. Joe Smith, an internist from Mercy Hospital"); 
5. Copy of joint exhibit list (follow grid format - see atiachment to 

Advance Trial Review Orders); 
6. Copy of trial briefs 
7. Joint statement of the case (if not in Joint Trial Readiness Report); 
8. Voir Dire questions that counsel want the Court to ask; 
9. Jury instructions - packet of agreed upon instructions and packet of 

not agreed upon instructions with a post-It note indicating who opposes 
the instruction 

. 10. Special Verdict Form - either an agreEld upon form or each side's 
proposed Special Verdict Form , 

Note on Exhibits: Try to eliminate duplicative exhibits. If exhibits are duplicative, the 
first exhibit used will be the official numbered exhibit for the balance of the trial. 
Exhibits should be individually marked. If an exhibit is multi paged, Bates Stamp the 
individual pages. If you are submitting photographs, each photograph should have 
an individual exhibit number. 

Please bring the fo II owing to the first day of trial: 

Rev. 07 /10/13 

1. 

2. 
3. 

4. 

Two sets of exhibit binders, the original copied set is the official set 
which will be used by the witnesses. The second set is for the court to 
use; 
Copies of Deposition Transcripts that wili be used during trial; 
Three copies of the joint witness list - if different than the one in the 
joint trial notebook; . 
Three copies of the joint exhibit list - if different than the one in the 
joint trial notebook 
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JOINT TRIAL EXHIBIT LIST 

CASE NUMBER~~~~~~~~-

TITLE ____________ V. ____________ _ 

COURT SUBMITTED DESCRIPTION LEGAL . (CLERK ENTRIES) 
EXHIBIT BY GROUNDS 

NO. FOR DATE DATE 
OBJECTION IDENTIFIED ADMITTED 
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PRE-TRIAL CHECKLIST - DEPARTMENT 73 

1. Time Estimate 

2. Motions In Limine 

3. 402 hearing issues 

4. Witness Problems 

5. Are the following ready: 

a. Joint witness list 
b. Joint exhibit list 
c. Jury instructions - Court will have initial jury instruction conference prior to 

commencement of trial · 
d. Verdict form(s) 

6. Jury Selection /Vair Dire Process: 

a. Counsel will be asked to stipulate to pre-screening of jury panel for time and, 
general qualifications of jury panel. 

b. Counsel will have approximately 30 minutes for voir dire to the 
prospective jury panel, (subject to expansion as necessary). When you pass 
for cause you pass as to the prospective jury panel. 

c. Counsel should submit in writing, questions they want the Court to ask. No 
asking jurors how they would decide based on assumed facts; no asking for 
promises from jurors; no trading personal information about the lawyer with 
the jury 

d. Peremptory challenges. 

7. Courtroom Rules: 

a. Counsel do not need to ask permission to approach a witness 
b. Counsel should not cross-examine the witness leaning over the witness's 

shoulder, rather counsel should examine from behind counsel table or at the 
podium, unless it is necessary to go over an exhibit 

c. Counsel may request sidebar only if absolutely pecessary. Offer of proof may 
be made at the next break in the proceeding, if requested 

·• ,,· 

8. Jury is not to be kept waiting: 

a. Counsel are ordered to appear at least 10 minutes before Court begins 
each session 

b. Counsel are ordered to have all witnesses on standby so there is no delay 
c. Witnesses who are at any risk for not appearing should be placed under 

subpoena 
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d. Counsel should be aware that they may be forced to rest if witnesses are not 
available 

9. Exhibits: 

a. All exhibits are to be pre-marked with the brown Court's Exhibit tags and 
placed in 3 ring binders 

b. Plaintitrs exhibits should start with number 1 
c. Defendant's exhibits should start with the next hundred number, at least 100 

numbers past the last number used by plaintiff 
d. Counsel shall avoid duplicate exhibits 

10. Counsel are ordered to meet and confer on jury instructions and verdict form(s) 
before the trial 
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~: 

l THOMAS E. MONTGOMERY, County Counsel 
County of San Diego 

2 By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) 
STEPHANIE KARNA VAS, Senior Deputy (State Bar No. 255596) 

3 1600 Pacific Highway, Room 355 
San Diego, CA 92101-2469 

4 Telephone: (619) 531-6259 
E-mail: timothy.barry@sdcounty.ca.gov 

5 stephanie.karnavas@sdcounty.ca.gov 
6 Attorneys for Defendants 

7 Alan L. Geraci, Esq. (State Bar No.108324) 
CARE Law Group PC 

8 817W.SanMarcosBlvd. · 
San Marcos, CA 92078 

9 Telephone 419-231-3131 Facsimile: 760-650-3484 
E-mail: alan@carelaw.net 

10 Attorney for Plaintiffs, Citizens Oversight Inc., and Raymond Lutz 

11 

SEP 28 2016 

By:J.CEROA 

12 

13 

14 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

CITIZENS OVERSIGHf, INC., a Delaware 
15 non-profit corporation; RAYMOND LUTZ, 

16 
an individual, 

17 

18 

Plaintiffs, 

v. 

No. 37-2016-00020273-CL-MC-CTL 
Action Filed: June 16, 2016 

JOINT TRIAL READINESS 
CONFERENCE REPORT 

19 
MICHAEL VU, San Diego Registrar of 
Voters, HELENN. ROBBINS-MEYER, San 
Diego County Chief Administrative Officer, 

· 20 SAN DIEGO COUNTY, a public entity; 

21 
DOES 1-10, · ' 

IMAGED FILE 

Trial Date: 10/3/2016 
Time: 9:00 a.m. 
Dept.: 73 

ICJ: Hon. Joel Wohlfeil 

22 

23 

24 

Defendants. Exempt From Filing Fees (Gov't Code 
§6103) . . 

A. The parties to the above case, by their attorneys: Defense counsel Timothy 

25 
Barry and Stephanie Karnavas met with Plaintiffs' counsel Alan Geraci but could not settle the 

26 
case. They are prepared for trial. 

27 II 

28 II 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. Nature of Case: 

This is a Declaratory Relief and Mandamus action filed by Plaintiffs Raymond Lutz and 

Citizens Oversight, Inc. against the County of San Diego, Michael Vu in his capacity of the 

Registrar of Voters, and Helen Robbins-Meyer in her capacity as Chief Administrative Officer 

of the County of San Diego. Plaintiffs contend that the manner .. in which the County conducts 

the one percent manual tally, as defined by Elections Code 336.5. does not meet the 

requirements ofElections Code Section 15360. 

C. Legal issues which are not in dispute: 
-· 

l. Elections Code Sections 336.5 and 15360 are the operative provisions of the 

Elections Code that define and govern the one percent manual tally. 

2. Provisional voters are defined in Election Code Section 14310-14313. 

3. Vote-by-mail voters are defined in Election Code Section 300. 

4. The one percent manual tally must be conducted and completed during the official 

canvass. 

5. The purpose of the manual tally is to verify the accuracy of the automated count. 

D. Legal issues which are in dispute: 

l. The requirements imposed on elections officials by Elections Code Sections 336.5 

and 15360. 

2. Plaintiffs contend the above includes whether verifying the accuracy of the 

automated count should include the review, supervision and oversight of ballots on which white 

out or ballots were remade. Defendants contend this is not a "legal issue" to be addressed in this 

action. 

E. Exhibits: 

The parties' joint exhibit list is submitted as Attachment A to this report. 

F. Plaintiffs standard jury instructions: NI A 

G. Defendant's standard jury instructions: NIA 

H. Special verdict form: NIA 

2 
JOINT TRIAL READINESS CONFERENCE REPORT 
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03:25 

I I. Witnesses: 

2 PLAINTIFF 
. . 

3 

4 

5 

6 

7 

·-- NAME OF WITNESS TY rE OF W11 NESS(EXJ:!CrtlPercipiepJL__ 
Michal Vu Part)!_ {'.Registrar 01 V' oters l ... 
Raymond Lutz Partv 
Phillip Stark E~rt -Charlie Wallis Exoert/Perci{lient 
Erin Maver - Exnert/Perci{lfont -

Reservetl - - Percipient ·-
~served Percioient 

served 
.. 

Perciment 
DEFENDANT 

. 

8 

9 

NAME OF WITNESS TYPE OF WITN.ESS{Exeert/PerciJ:!icnt} 
Micfiael Vu Partv 111xoert/Perci~ 
Deborah Seiler - Exoert/Perc101ent 

10 LJeanLmmn - , . Exo~rtll'ercq~1ent ··-

Jill LaVme Exoert/Perciriient 
11 

12 

l3 

. 
Charlie Wams· Kxoert/Perciment 

J2iane Elsheikh Percipient 
Julie Rodewald Expert/Percipient 
Norma Westbrook Peret 1ent · -Maria Alvarado Perci 1ent 
Lon-Barber Perc1 --1ent 

14 "Jana Lean r;xpervl:'ercl{ltent 
--

-· 

15 The attorneys noted below certify that they have met and conferred jointly, made a good 

16 faith settlement demand or offer, but have been unable to settle the case. The parties are 

17 prepared for trial. 

18 I certify under penalty of perjury under the laws. of the State of California tlu1.tthe 

19 foregoing is true and correct. 

20 

21 

22 

DATED: September 23, 2016, T~OMA IE. SERY, C6anty Cm,,..I 
~7 ,, - ' 

By: s/fi~othi M. Bar 
TIMOTHY M. BARRY, ChiefDeputy 

Attorneys for Defendants 
23 

24 

25 

26 

DATED: September 23, 2016, }!ttt'° PC ·,P 

" . 
Alan L. e 1. 

ALAN L. Geraci 
Attorneys for Plaintiffs 

27 

28 

3 
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Court 
Exhibit 

No. 

I. 

2. 

3. 

4. 

s. 

6. 

I 7. 

8. 

9. 

10: 

Citizens Oversight Inc, et al. v. Michael Vu, et al. 

San Diego Superior Court Case No: 37-2016-00020273-CL-MC-CTL 

TRIAL EXHIBIT LIST 

0327 

Submitted Description Legal (CLERK'S ENTRIES) 
by Grounds for 

Objection Date Date Admitted 
Identified 

• 

Plaintiffs Public Notice EC15360 

Plaintiffs Photo Doc of List of Precincts 
Drawn for I% Manual Tally 

Plaintiffs Photo Doc of List of Batches 
Drawn for VBM I% Manual 
Tally 

Plaintiffs ROV Policy Manual I% 
Manual Tally dated 11/9/2012 

Plaintiffs Hall, Joseph "Procedures for 
California I% Manual Tally" 
dated 4/24/2008 

Plaintiffs Nordon, Lawrence, et al, -
"Post-Election Audits: 
Restoring Trust in 
Elections-Executive 
Summary" Undated 

Plaintiffs Hall, Joseph, "Improving the 
Security, Transparency, and 
Efficiency of California's I% 
Manual Tally Procedures" 
dated 6/30/2008 

Plaintiffs Correspondence COP-Vu 
dated 5/15/2014 

Plaintiffs Correspondence COP-Vu . 
dated 10/9/2014 

Plaintiffs Correspondence COP -Vu 
dated 10/14/2014 



0-3'28 

Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for . 

No. Objection Date Date Admitted 
Identified 

11. Plaintiffs Correspondence COP-Vu 
dated 5/4/2016 

12. Plaintiffs Email thread COP-Vu dated 
6/10/2016 

13. Plaintiffs Email thread COP-Vu dated 
6/11/2016 

14. Plaintiffs Email thread COP-Vu dated ~ . 

' 
6/13/2016 

' 
15. Plaintiffs Email thread COP-Vu dated 

16. Plaintiffs Email thread COP-Vu dated 

17. Plaintiffs Email thread COP-Vu dated 

18. Plaintiffs Email thread COP-Vu dated 

19. Plaintiffs County of San Diego 
Presidential Primary Election 

. , Tuesday, June 7, 2016, . 
Official Results, dated 
7/6/2016 

20. Plaintiffs Transcript of 1% Manual 
Tally Draw, dated 6/24/2016 

21. Plaintiffs Declaration of Raymond Lutz 
in Support of Motion for 
Injunctive relief, dated 
6/24/2106 

22. Plaintiffs Declaration of Gail Pellerin in 
Support of Defendants' . 

Opposition to Plaintiffs' 
Motion for Injunctive relie~ 
dated 6/29/2106 

23. Plaintiffs Declaration of Jill Levine in . . 
Sunnort of Defendants' , .. : 



Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection .Date Date Admitted 
Identified 

. 

Opposition to Plaintiffs' 
Motion for Injunctive relief, 
dated 6/28/2106 

•• 

24. Plaintiffs Declaration of Joseph E. 
Canciamilla in Support of . 

Defendants' Opposition to 
Plaintiffs' Motion for 
Injunctive relief, dated 
6/30/2106 

25. Plaintiffs Declaration ofNeal Kelley in 
Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive relief, . 
dated 6/30/2106 

26. Plaintiffs Declaration of William I 

Rousseau in Support of 
Defendants' Opposition to 
Plaintiffs' Motion for 
Injunctive relief; dated 
6/28/2106 

27. Plaintiffs Declaration of Dean Logan in . 

Support of Defendants' . 

Opposition to Plaintiffs' 
Motion for Injunctive relief, 
dated 6/30/2106 . 

28. Plaintiffs Declaration of Mary Bedard 
in Support of Defendants' 
Opposition to Plaintiffs' ·• 
Motion for Injunctive relief, 
dated 6/29/2106 i 

29. Plaintiffs Declaration of Jana M Lean 
in Support of Defendants' 
Opposition to Plaintiffs' ' 

Motion for Injunctive relief, 
; 

dated 6/30/2106 
30. Plaintiffs Declaration ofMichael Vu in 

Suooort of Defendants' 



Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection ·Date Date Admitted 
Identified 

Opposition to Plaintiffs' 
Motion for Injunctive relief, 
dated 6/30/2106 

31. Plaintiffs Supp. Declaration of 
Raymond Lutz in Support of 
Motion for Injunctive relief, 
dated 7/4//2106 

32. Plaintiffs Declaration of Ben D. Cooper 
in Support of Motion for 
Injunctive relief, dated 
7/5//2106 

33. Plaintiffs Deposition transcript of 
Michael Vu, dated 9/1/2016 

34. Plaintiffs Deposition transcript of 
Raymond Lutz, dated 
9/9/2016 

35. Plaintiffs Deposition transcript of 
. 

Raymond Lutz, dated 
9/12/2016 

36. Plaintiffs Deposition transcript of . 

Diane Elshiekh, dated 
9/15/2016 

37. Plaintiffs Deposition transcript of ' 

Charles Wallis, dated 
9/15/2016 

38. Plaintiffs Precinct Procedures for 
handling crossover voters in 
the precincts. 

39. Plaintiffs Report showing the ballot 
voting data ofNPP to NPP, 

' 
NPP to DEM, NPP 

40. Plaintiffs Ballot Inventory Report -
Number of ballots oril!inallv 



03131 

Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection Date Date Admitted 
Identified . 

printed, distributed to 
precincts, returned unvoted, 
returned spoiled or voted 

41. Plaintiffs Spoiled Ballot Report -
Ballots spoiled and by whom, 
and did that voter cast a 
replacement ballot. · 

42 Plaintiffs Security Seals Report --
Number of security seals 

' broken, missing, or having an 
incorrect number and/or any 
follow-up investigation 

43. Plaintiffs Additional Races Report 

44. Plaintiffs Report showing which 
precincts are in that "BATCH . 

or "Deck" and any other ' : 

reports or documentation 
regarding BATCH or "Decks" . 

45. Plaintiffs Shredded material Report 
from June l, 2016, to present : 

46. Plaintiffs white-out Report showing 
"Polls Ballots," "Early VBM 
ballots " "Later VBM ·' Ballots," and/or "Validated 
Provisionals." 

47. Plaintiffs Remake Report for ballots on 
which marks were added or 
remade and with reasons for ! 

applying or remaking. 

48. Plaintiffs Provisional ballots Report for 
.. 

' ballots which were rejected , •. 

with reasons why said ballot 
was rejected. 



; 

Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection Date Date Admitted 
Jdentified 

49. Plaintiffs 1 % Manual Tally Summary 
Report dated July 7, 2016 -

so. Plaintiffs 1 % Manual Tally of Polls for 
June 7, 2016 Presidential 
Primary Election 

51. Plaintiffs 1%Manual TallyofVBM 
for June 7, 2016 Presidential 
Primary Election 

52. Plaintiffs 1 % Manual Tally of Polls-
Additional for June 7, 2016 
Presidential Primary Election . ' 

53. Plaintiffs Curricula Vitae Phillip Stark 
' ' 

54. Plaintiffs Memorandum 16295 Steven 
J. Reyes, Chief Counsel Re: 
County Clerks and Registrars 
ofVoters, dated 9/15/2016 

55. Plaintiffs Correspondence from 
Raymond Lutz to Steven J. 
Reyes, Chief Counsel in 
Reply to Memorandum 16295 

56. Plaintiffs Unofficial Results of June 8, 
2016, at 3:00 p.m ."Snapshot . 

File" .: ' 

57. Plaintiffs 

58. Plaintiffs ' 

59. Plaintiffs 

60. Plaintiffs 

61. Plaintiffs . 

62. Plaintiffs 



•. 
. 1 
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Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection Date Date Admitted 
Identified 

63. Plaintiffs 
. 

64. 

65. 

66. 

67. 

68. . 

69. 

70. 

71. 

72. 
·, 

73. 

74. 

75. 
' 

76. .. 

77. ' 

78. 
. 

79. 

80. 

81. . 

82. 
. 

83. 
. 



•. 
' 

Court Submitted Description Legal (CLERK'S ENTRIES) 

Exhibit by Grounds for ·. 

No. Objection Date Date Admitted 
Identified 

84. 

85. 
<. 

86. 

87. 

88. 

89. 

90. 

91. 

92. 

93. . 
94. ' 

95. 

96. 

97. 

98. 

99. 

100. Defendants Senate Bill No. 1235, as 
introduced, February 6, 2006 

': ,i 

' 
101. Defendants Senate Bill No, 1235, as .. 

amended, August 7, 2006 
-.·, 

102. Defendants Senate Bill No, 1235, as 
amended, August 21, 2006 

103. Defendants Senate Bill No. 1235, as . 

chantered, Seotember 3 0. 
. 



•' 

Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. • Objection '.Date Date Admitted 
Identified 

2006 
104. Defendants Senate Bill No. 2769 as 

. chaptered, September 30, 
2006 

105. Defendants Senate Bill No. 46 as 
chaptered, June 22, 2010 

106. Defendants Senate Bill No. 985 as 
chaptered, July l, 2011 

. 

107. Defendants Letter dated September 15, . . 
2016 fonn Alex Padilla, 
Secretary of State to County 
Re2istrars/Clerks 

108. Defendants Letter dated January 30, 2008 
from Debra Bowe, Secretary 
of State, to County 
Clerks/Registrar of Voters 
(08048) with Suggested Steps 
for Completing PEMT 
attached 

109. Defendants Letter dated April 14, 2009 
from Debra Bowen, Secretary 
of State to County 
Clerk/Registrars with 
attached Notice of Approval 
of Emergency Regulatory 

' Action DAL File No. 2009-
0403-05-EE with Text of 

. . Proposed Regulations, dated 
Anril 13, 2009, 

110. Defendants Letter dated February 26, 
2010 from San Diego ROV to 
Ravmond Lutz 

111. Defendants Letter dated May 15, 2014 
from Raymond Lutz to San 
Die2:0ROV 

. 112. Defendants Letter dated October 9, 2014 
from Raymond Lutz to San 
Die20 ROV 



.. 

Court Submitted Description Legal (CLERK'S ENTRIES) 
Exhibit by Grounds for 

No. Objection ..Date Date Admitted 
Identified 

113. Defendants Letter dated October 14, 2014 
from Raymond Lutz to San 
Die!!oROV 

114. Defendants Letter dated May 4, 2016 
from Raymond Lutz to San 
Die!!oROV 

115. Defendants Sample Ballot for June 7, 
2016 Presidential Primary-
Nonoartisan Democratic 

116. Defendants Sample Ballot for June 7, 
2016 Presidential Primary-
Democratic 

117. Defendants Sample Ballot for June 7, 
2016 Presidential Primary-
Renublican 
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CASE NO: 37-2016-00020273-CL-MC-CTL 

PLAINTIFFS' TRIAL BRIEF 

Hon. Joel R. Wohlfeil, Judge 

Complaint filed: June 16, 2016 

Trial Date: October 4, 2016 
Hearing Time: 9:00 a.m. 
Dept: C-73 

20 Plaintiffs submit the following Trial Brief for consideration of issues which are 

21 anticipated at trial. 

n L 

23 INTRODUCTION 

24 This is an action to enforce election integrity. This matter was filed after the 

25 presidential primary election of June 7, 2016. After the precincts all report a result from their 

26 polling place, the real work of verification and certification of results begins. The San Diego 

27 County Registrar of Voters (Defendant Michael Vu, hereafter "Registrar") has refused to 

28 
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1 comply with California Elections Code Section 15360. 1 Section 15360 requires the Registrar 

2 to conduct a manual tally of the ballots tabulated by voting devices and ballots received from 

3 voters by mail by randomly selecting 1 % of the precincts, including all votes-by-mail (VBM) 

4 ballots, and compare the manual audit to the automated count. The purpose of Section 15360 

5 is to provide an objective and statistical basis to verify the integrity of the voting method and 

6 process. Discrepancies can isolate defective tabulation, employee error, or nefarious conduct 

7 such as "hacking." 

8 The modern age of voting with electronic and automated systems has been heavily 

9 scrutinized in recent election cycles. Only strict compliance with the legislative intent of 

10 Section 15360 is one method that can assure the electorate of fair elections. By not complying 

11 with Section 15360, the San Diego Registrar leaves doubt about the stated results. 

12 II. 

13 NATURE OF THE CASE 

14 The San Diego Registrar only includes ballots cast by the end of election night at 1 % of 

15 the precincts and the corresponding VBM ballots received and fully tabulated by election day. 

16 This is a failure to comply because the Registrar is not including a manual tally of all ballots 

17 cast in 1 % of the precincts chosen at random. Specifically, the Registrar's selections do not 

18 include provisional ballots added to the tally nor does the Registrar include all VBM ballots. 

19 The evidence will show that there is an increasing trend for voters to use VBM ballots 

20 as it allows voters to consider their choices while they can research options. There is also an 

21 increasing trend in number of provisional ballots cast at the precincts. Provisional ballots are 

22 intended to be used at the polling place if there is some question about the validity of the ballot 

23 or the eligibility of the voter, so that these can be reviewed later. This year some precincts were 

24 using provisional envelopes to process "crossover" ballots where a nonparty preference voter 

25 selects a party which permits "crossover" to vote in their primary, i.e., Democratic Party, 

26 American Independent Party, and Green Party allowed voters to "crossover" and vote in their 

27 primary. By putting these ballots in "provisional envelopes," the Registrar put the ballots 

28 

1 All references to Code without full title are to the California Election Code. 
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03t42 
1 through the added scrutiny during the official canvass. By excluding those ballots from the 1 % 

2 manual tally process, NONE of those ballots were audited under Election Code Section 15360. 

3 Section 15360 of the Elections Code refers to "ballots cast." The word "cast" is not 

4 explicitly defined by the elections code, but the common meaning is that a ballot is "cast" when 

5 it leaves control of the voter and is turned over to the elections official for tally. In the precinct 

6 polling place, a ballot is "cast" when it is inserted into the ballot box. VBM ballots are "cast" 

7 when they are submitted to the U.S. Postal Service or hand-delivered to a precinct polling place 

8 or to the Registrar of Voters. After the June 7th Primary Election, there were approximately 

9 285,000 VBM and provisional ballots still to be counted or 37% of the total ballots cast. 

10 Elections Code § 1510 I allows Defendants to begin processing VBM ballots 10 

11 business days prior to the election. The initial tally provided to the public and media on 

12 Election Day after the polls have closed consisted ofVBM ballots that were received early in 

13 the process or ballots cast by voters at the Registrar's office. 

14 After the polls close, precinct polling place (PPP) ballots are to be transported from 

15 each polling place directly to the Registrar of Voters' office and they are scanned over the 

16 course of the night. The unofficial results are determined by tabulation software called 

17 "GEMS" which runs on the "central tabulator" computer. 

18 By failing to comply with Section 15360, the Registrar, a nefarious insider or a 

19 "hacker" could alter the results and the alterations would be invisible to this audit procedure 

20 thereby making the audit procedure useless. So it is absolutely essential that the precincts and 

21 VBM batches are randomly selected for the I% manual tally after the results are fixed as 

22 unofficial results. The element of surprise is essential to make sure that the "hacker" is not able 

23 to simply avoid detection by altering votes in the precincts and VBM batches which are NOT 

24 involved in the manual tally, thus rendering the l % manual tally worthless. Furthermore, it is 

25 essential that the unofficial results are fixed and provided to the public prior the random 

26 selection process. Otherwise, the "hacker" may be able to reverse any alterations made to those 

27 specific precincts to cover their tracks, in which case, the 1 % manual tally would again be 

28 worthless. These constraints are designed to ensure the effective implementation of a manual 

tally procedure under the law. They are well understood and implied by the concept of random 
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I selection necessary to effectuate an accurate, meaningful manual tally procedure. 

2 ill 

3 THE LEGISLATURE CLEARLY INTENDED 

4 THAT "ALL BALLOTS CAST" IS INCLUDED 

5 IN THE 1% MANUAL TALLY 

6 In analyzing this matter for trial, the court should not only hear from the experts who 

7 study elections and election processes for a living, but analyze the history of Section 15360. 

8 Election Code section 15360 describes the 1 % manual tally audit procedure. This 

9 provision begins as follows: 

IO 15360(a) During the official canvass of every election in which a voting 

11 system is used, the official conducting the election shall conduct a public 

12 manual tally of the ballots tabulated by those devices, including vote by 

13 mail ballots, using either of the following methods: 

14 (1) (A) A public manual tally of the ballots, including vote by mail ballots, 

15 cast in 1 percent of the precincts chosen at random by the elections 

16 official. If 1 percent of the precincts is less than one whole precinct, the 

17 tally shall be conducted in one precinct chosen at random by the 

18 elections official. 

19 Section l 5360(a) requires that " [ d]uring the official canvass of every election in 

20 which a voting system is used, the official conducting the election shall conduct a public 

21 manual tally of the ballots tabulated by those devices, including VBM ballots." This process is 

22 called the 1 % manual tally. The purpose of the 1 % manual tally is "to verify the accuracy of 

23 the automated count." Section 336.5 (emphasis added). 

24 Section 15360 clearly states that "not less than 1 percent of the VBM ballots cast" must 

25 be included in the 1 % manual ta:lly. Section 15360(a)(2)(B)(i). This quantity must be 

26 calculated based on the total number of vote by mail ballots cast, not the number of vote by 

27 mail ballots counted to date. 1 % of the total number of ballots counted at that point is less than 

28 I% of the total number of ballots cast and ultimately counted after that point. Thus, including a 

mere 1 % of the total number of ballots counted to date is in direct violation of the requirement 
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1 that "not less than 1 % of the VBM ballots cast in the election" be counted. Section 

2 15360(a)(2)(B)(i) (emphasis added). 

3 The stated purpose of the 1 % tally, "to verify the accuracy of the automated count," 

4 supports this conclusion. Section 336.5. The legislative history of Section 15360 also supports 

5 this conclusion. "In 2006, Elections Code § 15360 was amended to require that all 

6 vote-by-mail ballots be included in the 1 % manual tally by precinct. This requirement resulted 

7 in over 540 additional staff hours to complete the manual tally process and approximately 

8 $12,000 in additional costs for each election .... " 06/03/11- Senate Elections And 

9 Constitutional Amendments, 2011 Cal Stat. Ch. 52 (emphasis added). Clearly, all vote-by-mail 

IO ballots have to be counted. The onerous nature of this requirement led the legislators to add 

11 the option to manually tally VBM ballots separately, in batches, to ensure, that all of them 

12 could be counted efficiently. Id. The proponents of AB707 state the intent clearly: "The votes 

13 on absentee ballots are no less valid or important than the votes cast at the polling place, and 

14 the potential for the vote to be incorrectly tabulated on an absentee ballot is just as likely as a 

15 vote cast in a traditional polling booth. Therefore, it makes no sense to exclude absentee 

16 ballots, provisional ballots and ballots cast at satellite locations from the 1 % manual tally. By 

17 excluding them from the manual tally, there is no way to verify that the votes cast on them are 

18 being recorded accurately. Moreover, in the event that counties are authorized to conduct an 

19 all-mail election, this provision would ensure that the manual tally is still conducted in those 

20 counties." (Exhibit 54, page 3) Further support was provided by the then-serving Secretary of 

21 State Bruce McPherson (served from March 2005 - December 2006)2
: "This proposal also 

22 requires a county election official to include all ballots cast in a precinct in the 1 % manual 

23 tally. This means that a county will need to include any ballots cast at the polls, via absentee 

24 ballot, provisional voters, and any ballots cast on direct recording electronic (DRE) voting 

25 machines." (Exhibit 54, page 15). In the final recommendation to Governor Schwarzenegger: 

26 "Summary: This bill establishes a uniform procedure for elections' officials to conduct the 1 % 

27 manual tally of the ballots including (I) the requirement that absentee ballots, provisional 

28 

2 Democrat, Debra Bowen defeated Bruce McPherson in the November 2006 election. 
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1 ballots, and ballots cast at satellite locations be included in the tally of ballots ... " (Exhibit 

2 54, page 37.) 

3 Precedent furthers the supports for this conclusion. "Section 15360 appears on its face 

4 to be concerned solely with assuring the accuracy of the vote, not with limiting unnecessary 

5 vote tallying. Indeed, the explicit intent of section 15360, as expressed in a companion statute, 

6 is "to verify the accuracy of the automated count." County of San Diego v. Bowen, 166 Cal. 

7 App. 4th 501, 511-12 (Cal. Ct. App. 2008). 

8 2. It would be arbitrary and capricious to exclude provisional ballots from 

9 the 1 % manual tally. 

10 The ability to cast a ballot that will be counted is a fundamental freedom that protects 

11 the other essential rights that Americans hold dear. The freedom to vote is how Californians, 

12 regardless of privilege or economic status, maintain the power to hold their elected 

13 representatives accountable for the decisions that impact their lives. 

14 A legitimate government "of the people, by the people, and for the people "must 

15 vigorously promote and protect the freedom to vote so that all eligible voters can participate in 

16 this fundamental exercise in self-governance. Right now, already powerful interests are 

17 threatening our freedom to vote,. and the ability of us all to exercise our constitutional right to 

18 participate in our democracy. Provisional ballots are only intended to test the validity of the 

19 ballot or the eligibility of the voter, so that these can be reviewed later. By creating an audit 

20 system that excludes 100% of the ballots cast provisionally, the Registrar is arbitrarily and 

21 capriciously allowing a system where the provisional ballot may not be tested and verified. 

22 Such an arbitrary and capricious means violates the fundamental freedom to vote and must not 

23 be tolerated. 

24 An additional issue in this case is the sloppy execution of the manual tally provisions. 

25 Not only did the Registrar exclude 37% of the ballots from the manual tally process, but also 

26 started the process using the second option in section 15360, i.e., a combination of precinct and 

27 batch mode processing. However, the written procedures being used by the Registrar to 

28 conduct the manual tally only included the precinct option. Michael Vu said they "use those 

procedures but do not necessarily follow them." They were unable to produce unofficial 
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1 results for each batch prior to the selection, thus opening the door to hackers to modify the 

2 results of those batches once the batch numbers were announced to undo any previous changes. 

3 Midstream, the Registrar, switched (without public notice) from batch-mode to precinct mode, 

4 thereby requiring that VBM ballots for the selected precincts had to be manually extracted 

5 from batches because the VBM ballots were not sorted to the precinct, and each batch may 

6 contain ballots from multiple (perhaps 40 or so) different precincts. Manually pulling ballots 

7 from batches is not observable by the public, is subject to pre-counting and tampering by 

8 compromised employees. Plaintiffs will show that the Registrar generated a new computer 

9 report for the limited number of VBM ballots that were included in the 1 % manual tally 

10 process, thus casting the entire procedure in doubt. For this reason, Plaintiffs have demanded 

11 that the manual tally process be restarted without these numerous issues. The manual tally 

12 procedure is a method for self-auditing the results and must be done according to exacting 

13 procedures to maintain trust in the results of the election. 

14 IV. 

15 CONCLUSION 

16 In sum, history has shown that election fraud is not theoretical. Computer experts have 

17 demonstrated that voting systems can be hacked. But even setting aside the chance of 

18 voter fraud or tampering, no voting system - no machine - can operate to perfection. 

19 Neither can humans. Machines misinterpret ballots, people mis-mark ballots. Errors 

20 happen, and auditing determines whether those errors matter - in other words, whether a 

21 full hand count would show a different winner. Only an audit system that tests a random 

22 sample of 100% of the ballots cast can be reliable as a verifiable tool of the accuracy of the 

23 automated count. By seeking Declaratory Relief and Mandamus, we are asking the Court to 

24 both protect the voters of San Diego County from misuse of the audit process and to both 

25 declare that the Primary Election of June 7, 2016, was not audited pursuant to Elections Code 

26 Section 15360 and to order the Registrar to fully comply with the full intention of the audit law 

27 and conduct his 1 % manual tally of"all ballots cast," including 100% of ballots cast at 

28 precincts (including verified provisional ballots) and all VBM ballots. 

In rendering a final outcome of this action, the Court should not only declare the rights, 
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1 duties and obligations of the parties suitable for a declaratory judgment, but should grant 

2 Plaintiffs' prayer for mandamus and order that the Registrar redo the manual tally for the June 

3 7, 2016 primary election. 

4 Respectfully Submitted, 
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Michael Vu, sued in his official capacity as the Registrar of Voters for the coJ~~~an 

Diego ("Vu"), Helen N. Robbins-Meyer, sued in her official capacity as the Chief 

Administrative Officer for the County of San Diego ("Robbins-Meyer"), and the County of San 

Diego ("County") respectfully submit the following trial brief in opposition to plaintiffs' action 

for declaratory relief and petition for writ of mandate. 

INTRODUCTION 

In this action, Raymond Lutz, a self-proclaimed election observer, is asking the court to 

impose what he considers to be best business practices relating to the conduct of a statutorily 

mandated post-election manual tally of ballots cast in the upcoming November Presidential 

General Election and in all future elections conducted in San Diego County. While Mr. Lutz 

may believe that his methodology is superior, it is not required by law. As a result, the relief 

sought by Mr. Lutz should be directed to the Legislature and not to the courts. 

I. 

THE POST ELECTION MANUAL TALLY 

The Registrar is required to complete the official canvass and certify election results to 

the Secretary of State's office no later than 30 days after an election. 1 Elections Code Section 

15372.2
. As part of the official canvass, Section 15360(a) directs the Registrar to conduct a 

"public manual tally of the ballots tabulated by [the vote tabulating system], including vote by 

mail ballots" using one of two approved methods. Section 15360(a)(l) directs elections officials 

to complete a manual tally of the ballots, including vote-by-mail ("VBM") ballots, cast at 1 

percent of the precincts chosen at random and, for each race not included in the initial group of 

precincts, one additional precinct. Alternatively, elections officials may opt to conduct a two 

23 part manual tally that includes the ballots cast in 1 percent of the precincts on election-day, 

24 excluding VBM ballots, and 1 percent of the VBM ballots cast in the election in batches 

25 randomly selected by the elections official. Section 15360(a)(2). The purpose of the manual 

26 

27 

28 

1 28 days for persons voted for at the presidential primary for delegates to national 
conventions and for results for presidential electors. Section 15375(c) and (d). 

2 Unless otherwise noted, all references are to the Elections Code. 
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tJ3'55 
tally is to verify the accuracy of the voting systems that are used to count the ballots. Section 

336.5. It is not a recount of election results. This lawsuit involves a challenge to the 

methodology utilized by the Registrar for completing this manual tally. 

II. 

LEGISLATIVE IDSTORY OF THE 1 % MANUAL TALLY IN CALIFORNIA 

In 1965, with the introduction of electronic vote tabulating systems, the California 

Legislature enacted Section 15417. Section 15417 required elections officials to conduct a 

public manual count of 1 % of randomly selected ballots within 15 days after an election, the 

purpose of which was to verify the accuracy and reliability of the software used to count the 

ballots. (Stats. 1965, ch. 2040.) Section 15417 was repealed, reenacted, amended and 

renumbered several times over the next 23 years, which amendments are not relevant to the 

present controversy. 3 

In 1998, the Legislature amended and renumbered the previous iteration of the manual 

tally as new Section 15360. (Stats. 1997-1998, ch. 1073, § 31.) As enacted, Section 15360 

clarified that the process required a "manual tally" and not a recount of the ballots tabulated by 

the devices cast in 1 percent of the precincts. In addition, at that time, the Legislature repealed 

the term "semi-official canvass," and added Sections 335.5, 336.5, and 353.5 defining "the 

official canvass," "1 % manual tally," and "semifinal official canvass," respectively. (See Stats 

1997-1998, ch. 1073, §§ 3, 4, and 5.) 

In 2006 two competing bills worked their way through the legislative process. SB 1235 

was introduced by then State Senator Debra Bowen. As introduced, SB 1235 proposed to 

amend the sentence of Section 15360 to expressly provide as follows: 

II I 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voter's [sic] ballots, 
provisional ballots and ballots cast in satellite locations, cast in 1 percent of the 
precincts chosen at random by the elections official. (Emphasis added.) 

3 See Stats 1976, ch. 246, Stats 1978, ch. 847; Stats 1986, ch. 1277; and Stats. 1993-
1994, ch. 920, § 2. 
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In addition, SB 1235 proposed to add language requiring election officials to use either a 

random number generator or other method specified in regulations to be adopted by the 

Secretary of State to randomly choose the initial precincts to be included in the manual tally. 

AB 2769 was introduced by Assembly Member John Benoit and sponsored by then 

Secretary of State Bruce McPherson. As introduced, AB 2769 focused on the timing and notice 

requirements for the manual tally; the reporting requirements for reporting the results of the 

manual tally to the Secretary of State; and the establishment of uniform procedures for the 

manual tally by the Secretary of State's office. As introduced, AB 2769 also provided that: 

"[t]he manual tally shall include all ballots cast by voters in each of the precincts selected, 

including absentee, provisional, and special absentee ballots" but when amended on May 26, 

2006, the specific language set forth immediately above was deleted. 

On August 7, 2006, SB 1235 was amended expressly deleting the reference to 

"provisional ballots, and ballots cast at satellite locations". As amended, proposed Section 

15360(a) read: 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voter's [sic] ballots, 
JJFe',isienal ballets and ballets cast in satellite lecatierts, cast in 1 percent of the 
precincts chosen at random by the elections official." (Emphasis added.) 

On August 7, 2006, AB 2769 was also amended to provide in relevant part that: "This bill 

shall become operative only if Senate Bill 1235 of the 2005-06 Regular Session is enacted and 

becomes effective on or before January 1, 2007. 

SB 1235 was again amended on August 21, 2006 and AB 2769 was again amended on 

August 24, 2006. The amendments essentially conformed the language of each bill to 

substantially mirror the other. The Governor subsequently signed both bills into law but 

because AB 2769 (Stats 2006, ch. 894) was chaptered after SB 1235 (Stats 2006, ch. 893) AB 

2769 "chaptered out" SB 1235, and became the operative amendment going forward. As 

enacted by AB 2769 Section 15360 provided that: 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voters' ballots, cast in 1 
percent of the precincts chosen at random by the elections official. 
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In 2010, the Legislature enacted AB 46 as urgency legislation effective J~;?, io10. 

(Stats 2010, ch. 28.) As enacted AB 46 added and repealed Section 15360.5. AB 46 was 

necessitated by the fact that the Governor had declared a special election to take place in San 

Luis Obispo, Santa Barbara, Santa Clara and Santa Cruz counties on June 22, 2010, (and 

possibly August 17, 2010, if a runoff proved necessary) just two weeks after the regular 

Statewide Primary Election on June 8, 2010. 

The purpose of AB 46 was to streamline the process and reduce the costs incurred by 

those four counties in conducting the manual tally of polling place and vote by mail ballots. 

Specifically, Section 15360.5 provided election officials with an alternative method for 

conducting the manual tally. Election officials could conduct the manual tally by precinct as · 

provided under AB 2769 (see§ 15360.5(a)(l)) or, alternatively could conduct a two part manual 

tally that allowed elections officials to manually tally randomly selected batches ofVBM 

ballots, thereby avoiding the cost and time of having to integrate the VBM ballots into the 

randomly selected precincts (see§ 15360.5(a)(2)). By its own terms, AB 46 expired January 1, 

2011. 

In 2011, the Legislature enacted AB 985 (Stats 2011, c. 52, § 1.) amending Section 15360 

by incorporating the operative provisions of Section 15360.5 and making those provisions 

applicable to all jurisdictions in the State. (See Section 15360(a)(2)(A) and (B).) Section 15360 

as amended by SB 985 is the operative iteration of that section for purposes of this case. 

III. 

VOTING IN CALIFORNIA 

California's election laws are designed to promote voting and to make it as easy as 

possible for every eligible voter to register, cast his or her ballot, and have that ballot counted. 

Section 2103-2105.7. Individuals can register online. Section 2196. Individuals can register to 

vote when they register they apply, renew or submit a change of address for a state driver license 

or identification card. Section 2102, 2107 and 2119. Voters can now register to vote up to 15 

days before an election. Section 2107. Individuals who become new citizens within fifteen 

days of an election can register to vote up to and including election day. Section 3500. New 
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residents to San Diego County can register up to 7 days before an election. Sectionq~§:8 

Voters can change from a poll voter to a VBM voter up to 7 days before an election. Section 

3006. 

Since 1984 voters have been permitted to vote provisional ballots. Sections 14310-

14313. Voters have been allowed to cast absentee ballot in limited circumstances since the 

1920's. Since 1979 all voter have had the option to vote-by-mail. Sections 3000-3025. As of 

this this year's elections, elections officials will count VBM ballots received up to three days 

after the election, provided they are postmarked by election day. Section 3020 Voters who 

inadvertently fail to sign their vote-by-mail ballot have up to eight days after the election to 

come into the Registrar's office to sign there ballot envelope. In addition, voters can contact the 

Registrar's office to inquire whether his or her ballot has been counted, and if not, why not. 

Section 3019.5. 

The Registrar mails military and overseas voters their ballots not earlier than 60 days but 

not less than 45 days before an election. Section 3105. Military and overseas voters may return 

their ballot in the mail or facsimile. Section 3106. 

IV. 

CONDUCTING THE ELECTION AND COMPLETING THE OFFICIAL CANVASS 

While the process for casting a ballot has been made easier for voters, the same cannot be 

said for the obligations and duties imposed on election officials in conducting an election. The 

duties and obligations imposed on election officials have increased significantly over the years, 

increasing the pressure on elections officials to be able to certify elections within the statutorily 

mandated period after an election. 

A. Election Day 

24 On election-day there will be more than 7,000 poll workers manning 1,552 voting 

25 precincts throughout the County. Each of these poll-workers will have participated in both in 

26 person and online training. In addition to the Registrar's permanent staff of 65, the Registrar is 

27 in the process of hiring and training an additional 800-900 seasonal election workers. 

28 /// 
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1 The Registrar's office has printed 623 ballot types in five different languages for the 

2 upcoming November 2016 Presidential General Election. Each ballot type is coded so that the 

3 devices used to tabulate the ballots can recognize each ballot type and properly count the ballots. 

4 Each ballot type must be correctly distributed to one or more or the 1,552 voting precincts and 

5 1,378 physical polling locations. Due to the high number of contests (184), including a 

6 historical number of 52 statewide propositions and local measures across the County, the 

7 Registrar must print for the first time a two-card ballot for every registered voter within the 

8 County. 

9 The Registrar expects there to be more than 1.6 million registered voters in San Diego 

10 County for the November Presidential General Election and voter turnout to be in excess of 

11 77%. Of the 1.6 million registered voters, more than 62% are permanent vote by mail voters. 

12 The Registrar expects that there will be more than 425,000 poll ballots and 450,000 VBM 

13 ballots included in the semifinal official canvass at the conclusion of election night 

14 B. The Official Canvass 

15 As mentioned above, with limited exceptions, the Registrar must complete the official 

16 canvass and certify the election results to the Secretary of State no later than 30 days after an 

17 election. Section 15372. The official canvass includes, but is not limited to, the following: 

18 "(a) An inspection of all materials and supplies returned by poll workers. 

19 (b) A reconciliation of the number of signatures on the roster with the number of ballots 

20 recorded on the ballot statement. 

21 ( c) In the event of a discrepancy in the reconciliation required by subdivision (b ), the 

22 number of ballots received from each polling place shall be reconciled with the number of 

23 ballots cast, as indicated on the ballot statement. 

24 (d) A reconciliation of the number of ballots counted, spoiled, canceled, or invalidated 

25 due to identifying marks, overvotes, or as otherwise provided by statute, with the number of 

26 votes recorded, including vote by mail and provisional ballots, by the vote counting system. 

27 ( e) Processing and counting any valid vote by mail and provisional ballots not included in 

28 the semifinal official canvass. 
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1 (f) Counting any valid write-in votes. 

2 (g) Reproducing any damaged ballots, if necessary. 

3 (h) Reporting final results to the governing board and the Secretary of State, as required." 

4 Section 15302. 

5 Of significance in this action is the processing and counting of vote by mail and 

6 provisional ballots not included in the semifinal official canvass. 4 

7 1. The Processing of VBM Ballots 

8 VBM ballots may be sent to voters beginning 29 days before the election and can be 

9 returned to the Registrar up to three days after the election. The processing of VBM ballots 

10 begins immediately after the Registrar begins mailing the ballots to voters. Section 15101. 

11 The Registrar has extensive procedures for processing VBM ballots. The procedures for 

12 processing VBM ballots are both complicated and time consuming. Each VBM ballot envelope 

13 is manually reviewed by the Registrar's staff. VBM ballots must be scanned, sorted, and 

14 signature checked against the records on file with the Registrar's office before the ballots are 

15 extracted from the envelopes and tabulated. New legislation has further complicated the 

16 processing and handling ofVBM ballots. As of this election, the Registrar's office accepts and 

17 processes all VBM ballots that are received within three days of the election provided they are 

18 postmarked as of election day. In addition, voters who failed to sign their VBM ballot envelope 

19 now have up to eight days after the election to provide the Registrar's office with their signature. 

20 If there are any anomalies in the envelope or the ballot, the Registrar's staff will further review 

21 the ballot/envelope and liberally construe any defects in the envelope/ballot in favor of the voter. 

22 The Registrar utilizes approximately 281 election workers working every day both before 

23 and after election-day to process the VBM ballots. The review and verification of the VBM 

24 ballots requires tens of thousands of man hours to complete. 

25 Ill 

26 

27 

28 

4 The "semifinal official canvass" "is the public process of collecting, processing, and 
tallying ballots and, for state or statewide elections, reporting results to the Secretary of State on 
election night. The semifinal official canvass may include some or all of the vote by mail and 
provisional ballot totals." Section 353.5. 
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1 2. The Processing of Provisional Ballots 

2 Voters may be required to vote provisionally on the day of the election for a number of 

3 reasons. One reason that a voter may be asked to vote provisionally is because the voter is 

4 registered as a VBM voter and has been issued a mail ballot, but wants to vote at the poll. The 

5 purpose of having a voter registered as a VBM voter vote provisionally is to provide a safeguard 

6 against the possibility that the VBM voter has already returned his or her VBM ballot and had 

7 his or her VBM ballot counted. In the June Presidential Primary more than one-half of the 

8 75,386 voters who voted provisionally were VBM voters who appeared at the polls on election-

9 day but who could not surrender their VBM ballot. And, in fact, during the canvass, the 

10 Registrar determined that 521 voters voted both their VBM ballot and a provisional ballot. 

11 Another reason for requiring a voter to vote provisionally is because the voter does not 

12 appear on the roster of voters at the precinct where they appear to vote. For example, if a non-

13 VBM voter is registered to vote in a precinct in Poway but the voter appears at a poll in Chula 

14 Vista, that voter would be given a provisional envelope in which the voter would place his voted 

15 ballot, which is then returned to the Registrar's office unopened for final determination. After 

16 voting, the voter is instructed to complete all of the information required on the outside of the 

17 provisional ballot envelope, including, among other things, the voter's current residence address. 

18 The voter is also required to sign and seal the envelope, and return the envelope to the poll 

19 worker for deposit into the ballot box. In the June Presidential Primary more than 12,000 voters 

20 appeared at a poll other than where they were registered and voted provisionally. 

21 Another reason for requiring a voter to vote provisionally is unique to "semi-open 

22 primary" elections like the June Presidential Primary. The Republican, Green, and Peace and 

23 Freedom party primaries were "closed elections" meaning that only voters registered with one of 

24 those particular parties were allowed to vote for that party's presidential candidates. In contrast, 

25 the Democratic, American Independent, and Libertarian party primaries were "open primaries" 

26 meaning that voters who had registered "No Party Preference" ("NPP") were allowed to vote for 

27 any one of those parties' presidential candidates. In no instance could a voter registered with a 

28 I I I 
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1 particular party vote for the presidential candidates of another political party. These rules are 

2 established by the parties, not the State and not by local election officials. 

3 In the June Presidential Primary, NPP voters were not allowed to vote for the Democratic 

4 central committee contests that appear on the Democratic ballot. As a result, if a NPP voter 

5 wanted to vote for the Democratic presidential candidates, poll-workers were trained to give the 

6 voter a ballot that did not include the Democratic central committee contests. If a voter insisted 

7 on voting a ballot of a party with which he or she is not registered, or if a person who is 

8 registered as NPP insisted on voting a Republican, Green, or Peace and Freedom party ballot, 

9 those persons were asked to vote provisionally. 

10 Because of these many nuances and variations a large percentage of provisional ballots 

11 must be remade to eliminate votes for contests for which the provisional voter was not eligible 

12 to vote. This process is also labor intensive, requiring election workers to place white-out tape 

13 over invalid votes cast by the voter. 

14 The work that must be expended during the official canvass is intense and must be 

15 completed within the truncated 30 day period after the election. The amount of labor required to 

16 be able to timely certify an election with confidence in the results is truly massive involving 

17 hundreds of thousands of man-hours. It is this reality that makes it all the more important that 

18 the court not impose additional obligations on election officials that are not otherwise required 

19 by statute. 

20 V. 

21 SECURITY MEASURES FOR TESTING AND SECURING 
THE VOTE TABULATING SYSTEMS 

22 

23 All ballots are cast on paper ballots, except for a limited number of ballots cast on 

24 electronic voting machines, which are then remade onto paper ballots. In San Diego County, 

25 ballots are tabulated by the GEMS central tabulating system in one of two ways. All ballots are 

26 tabulated at the Registrar's central office and the GEMS central tabulating system is never 

27 connected to the internet or any other computer network. 

28 I I I 
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1 Precinct ballots returned to the central office on election night are scanned through 

2 optical scanners and the results are saved to a memory card inserted into the scanner. The 

3 memory cards are then taken to a secured room and uploaded into the GEMS central tabulating 

4 system. VBM and provisional ballots are also scanned through optical scanners but these 

5 scanners are located in a secure room and directly (hard-wired) to the GEMS central tabulating 

6 system, also referred to as the "central count." 

7 Besides, physical security which includes security cameras, anti-virus software, system 

8 log files, server password restrictions, limited badge access to the secured room containing the 

9 tabulating system, and hardening of the system utilizing various methods, the Registrar is 

10 constantly taking steps to ensure the security of the vote tabulating system. This includes logic 

11 and accuracy testing before the election and before any ballots are counted; deposit of the 

12 election computer vote count program with the Secretary of State; calibration testing of the 

13 scanner used to tabulate the ballots; and constant software testing before and after any ballots 

14 are tabulated by the system. In addition, the County's software vendor is required to deposit its 

15 "source code" with a private escrow vendor(Section 19212) and the County is required to submit 

16 use and security procedures with the Secretary of State's office, and cannot change those use 

17 procedures without approval of the Secretary of State. 

18 A. Logic and Accuracy Testing 

19 Prior to every election, the Registrar's office conducts a logic and accuracy test of the 

20 voting systems used to tabulate the election returns. The purpose of the logic and accuracy test 

21 is to ensure that vote tabulating system correctly counts the ballots. Section 15000. The logic 

22 and accuracy test includes the following activities: 

23 • Generating a pre-marked test deck which tests each contest and choices across each 

24 voting precinct in the election and tests the hardware and software in which ballots are to 

25 be tabulated. 

26 • Scanning the pre-marked test deck through each method (i.e. central count and precinct 

27 count optical scan) in which ballots are tabulated. 

28 • Testing the Direct Record Electronic (i.e. touchscreen) by manually casting votes onto it. 
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• Verifying the results of each method by comparing the pre-determined results against the 

results of tabulation system reports. 

The logic and accuracy test for the June 7, 2016 election occurred over a 10-day 

timeframe using approximately 20,000 cards for the test desk. Notably, pursuant to Section 

15004, each qualified political party or any bona fide association of citizens or media 

organization may employ, and may have present at the central counting place, representatives to 

check and review the preparation and operation of the tabulating devices, their programming and 

testing. 

B. Deposit of Election Computer Vote Count Program with the 
Secretary of State 

11 The Registrar is required to deposit a copy of each election computer vote count program 

12 with the Secretary of State no later than 7 days prior to an election. Section 15001(a). No 

13 changes to the computer program can be made without immediately notifying the Secretary of 

14 State's office and depositing the modified program with the Secretary of State. Section 

15 15001(b). The Secretary of State is required to hold the program for not less than six months 

16 then return the program to the Registrar, who is required to hold the program for an additional 

17 16 months. Section 1500l(c). The program deposited in accordance with Section 15001 can be 

18 used only for a recanvass of the vote, an official recount, court action, or for logic and accuracy 

19 tests required by the Secretary of State. Section 1550l(d). 

20 C. Calibration Testing. 

21 Calibration testing is run on every optical scanner used to tabulate voted ballots during an 

22 election. The testing occurs each time/session a run of voted ballots are to be scanned. This 

23 process, which is used to calibrate the scanners, requires a pre-marked card to be run through the 

24 scanner multiple times. Once this is accomplished a printout report is generated and compared 

25 to the pre-marked card to ensure appropriate calibration. 

26 I I I 
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VI. 

PLAINTIFFS/PETITIONERS' CLAIMS FOR RELIEF AND 
BURDEN OF PROOF 

4 Plaintiffs have alleged two claims for relief. One for declaratory relief pursuant to Code 

5 of Civil Procedure (CCP) § 1060, and the other for the issuance of a writ of mandate pursuant to 

6 CCP § 1085. 

7 Under CCP § 1061 the court has discretion whether to grant relief sought by declaratory 

8 relief. Communist Party of United States v. Peck, 20 Cal.2d 536, 540 (1942). Where, as here, it 

9 appears from the face of the complaint that plaintiffs have a speedy and adequate remedy it is 

10 within the court's discretion to refuse to grant declaratory relief. Id. 

11 With respect to the mandamus relief sought by plaintiffs, Section 13314 provides that "an 

12 elector may seek a writ of mandate alleging that ... any neglect of duty has occurred or is about 

13 to occur" but is only entitled to relief upon proof that the "neglect is in violation of this code or 

14 the Constitution" and "the issuance of a writ will not substantially interfere with the conduct of 

15 the election." Section 13314 (a)(l) and (2). It is also presumed that the Registrar has and will 

16 properly perform the duties and obligations of his office. CCP § 664. Plaintiffs in this action 

17 must therefore prove that the Registrar has or is about to fail to perform a duty in violation of the 

18 Elections Code and that the granting of any relief would not substantially interfere with the 

19 conduct of the upcoming November Presidential General Election. 

20 VII. 

21 WHEN THE LANGUAGE OF A STATUTE IS AMBIGUOUS AND SUBJECT TO 
MORE THAN ONE INTERPRETATION, THE COURT MAY CONSIDER EXTRINSIC 

22 AIDS IN INTERPRETING THE STATUTE 

23 In interpreting a statute the court must first ascertain the Legislature's intent so as to be 

24 able to adopt an interpretation that best gives effect to the purpose of the statute. Varshock v. 

25 Department of Forestry & Fire Protection, 194 Cal.App.4th 635, 641 (2011). The analysis 

26 begins with an examination of the actual words of the statute, giving them their usual, ordinary 

27 meaning. Coburn v. Sievert 133 Cal.App.4th 1483, 1495 (2005). While in some cases, the 

28 initial examination of the words and grammar of the statute may suggest a single unambiguous 

12 
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1 meaning, "a court may not simply adopt a literal construction and end its inquiry" where a party 

2 argues there is a latent ambiguity in the statute. Id. at 1495. A latent ambiguity exists where 

3 "some extrinsic factor creates a need for interpretation or a choice between two or more possible 

4 meanings." Varshock, 194 Cal.App.4th at 644 citing Mosk v. Superior Court, 25 Cal.3d 474, 

5 495, fn. 18 (1979). Such a necessity is present where a literal construction would frustrate rather 

6 than promote the purpose of the statute." Coburn, 133 Cal.App.4th at 1495. 

7 Where an ambiguity exists, the court must "look to 'extrinsic aids, including the 

8 ostensible objects to be achiev<:d, the evils to be remedied, the legislative history, public policy, 

9 contemporaneous administrative construction, and the statutory scheme of which the statute 

10 is apart.' [Citation]" Hoeschst Celanese Corp. v. Franchise Tax Bd., 25 Cal.4th 508,519 

11 (2001) ( emphasis added). In addition, the court must consider "the entire substance of a statute 

12 and the scheme oflaw of which it is a part to determine the scope and purpose, construe its 

13 words in context and harmonize its various parts." Varshock, 194 Cal. App. 4th at 641. The 

14 goal is to arrive at a '"reasonable and common sense interpretation consistent with the apparent 

15 purpose and intention of the lawmakers, practical rather than technical in nature, which upon 

16 application will result in wise policy rather than mischief or absurdity.' [Citation]" City of 

17 Poway City of San Diego, 229 Cal.App.3d 847, 858 (1991). 

18 VIII. 

19 THE OPERATIVE LANGUAGE OF SECTION 15360 IS AMBIGUOUS AND SUBJECT 
TO MORE THAN ONE INTERPRETATION 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Section 15360, at issue here, contains several latent ambiguities. 

Plaintiffs contend that in using the words "ballots cast in the election" in Section 

15360(a)(2)(b), the Legislature intended that elections officials include all ballots, including all 

provisional ballots, all ballots that must be remade, and all VBM ballots. To accept their 

interpretation of the statute, plaintiffs would have the court ignore the overarching language set 

forth in Section 15360(a) that the manual tally is to occur "[d]uring the official canvass .... " By 

this language, the Legislature explicitly recognized that the manual tally is to be conducted 

simultaneously with the processing and tabulation of VBM and provisional ballots during the 

official canvass. That process is not completed until the very end of the canvass. Delaying the 

13 
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1 conduct of the manual tally to the end of the official canvass would lead to an unreasonable and 

2 impractical result-that being the inability to certify the election results within the statutorily 

3 mandated timeframe. Plaintiffs have recognized the practical impossibility of waiting until the 

4 end of the canvass to conduct the tally. In their reply memorandum in support of their motion 

5 for injunctive relief, plaintiffs' conceded "they are not suggesting that the Registrar wait until all 

6 of the vote-by-mail ballots have been processed and included in the official canvass." Plaintiffs' 

7 Reply Memorandum of Points and Authorities, p. 11, 1. 28 -p.12, 1. 2. Given the above 

8 explanation of how provisional ballots in particular are processed, plaintiffs' concession is at 

9 odds with plaintiffs' "literal" interpretation of the statute as requiring all ballots to be included 

10 in the tally. 

11 Plaintiffs also contend that their interpretation of the statute is supported by what they 

12 contend is the plain meaning of the word "cast" -to wit, leaving the voter's control and being 

13 turned over to the elections official. Second Amended Complaint, ,r 14. Under plaintiffs' 

14 definition of"cast", all ballots, including those ballots that are validly rejected from the count, 

15 would be included in the one-percent manual tally. Such an interpretation is clearly at odds with 

16 the stated purpose of the manual tally "to verify the accuracy of the automated count" and could 

17 not have been intended by the Legislature. Section 336.5. 

18 Third, plaintiffs' interpretation of Section 15360 would require the court to insert the 

19 word "all" into the statute. The word "all" nowhere appears in Section 15360. Importantly, 

20 when introduced AB 2769 expressly referenced "all ballots cast by voters in each of the 

21 precincts selected including absentee, provisional, and special absentee ballots" but once 

22 enacted the reference to "all" and "provisional ballots" was deleted. When interpreting a statute 

23 the court is "to ascertain and declare what is in terms or in substance contained therein not to 

24 insert what has been omitted" CCP § 1858. 

25 Finally, the interpretation urged by plaintiffs fails to take into account the deference the 

26 court must give to the administrative construction of Section 15360 that has been applied by 

27 election officials. The court must "defer to an administrative agency's interpretation of a statute 

28 or regulation involving its area of expertise, unless the interpretation flies in the face of the clear 

14 
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1 language and purpose of the interpreted provision." Communities for a Better Environment v, 

2 State Water Resources Control Board 109 Cal.App.4th 1089, 1104 (2003). See also, Carson 

3 Citizens for Reform v. Kawagoe, 178 Cal.App.4th 357,366 - 367, (2009). ["An agency 

4 interpretation of the meaning and legal effect of a statute is entitled to consideration and respect 

5 by the courts .... "] 

6 In this case, the Secretary of State who is charged with oversight of elections in 

7 California issued a 3-page directive/guideline on September 15, 2016, to all county clerks and 

8 registrars in the State regarding Section 15360. After discussing the legislative history of 

9 Section 15360, the Secretary of State concluded that "neither provisional ballots nor all vote-by-

10 mail ballots are required to be included in the one percent manual tally." A copy of this 

11 directive/guideline will be introduced at trial. In addition, elections officials throughout the state 

12 have consistently interpreted and applied Section 15360 in a manner consistent with the manner 

13 in which San Diego County has interpreted and applied that provision. The administrative 

14 construction of Section 15360 by the Secretary of State and election officials around the State is 

15 due deference from the court. 

16 IX. 

17 SECTION 15360 DOES NOT REQUIRE PROVISIONAL BALLOTS AND ALL VBM 
BALLOTS TO BE INCLUDED IN THE 1 °/o MANUAL TALLY 

18 

19 When conducting the random sample selected for the manual tally by the Registrar 

20 includes all ballots included in the semifinal official canvass the day after the election, including 

21 VBM ballots. The County does not include VBM ballots that have yet to be processed and 

22 added into the official canvass results. Similarly, the Registrar does not include any provisional 

23 ballots in the manual tally. The practice followed by the Registrar is consistent with the intent 

24 and purpose of the manual tally and satisfies the requirements of Section 15360. 

25 

26 

A. Section 15360 does not Require Provisional Ballots to be 
Included in the Manual Tally. 

27 The Registrar does not include provisional ballots in the manual tally. This practice is 

28 consistent with the practices of other counties and the opinion of the Secretary of State. It is 

15 
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1 also consistent with the original intent of the Legislature in conducting the 1 % manual tally and 

2 does not run afoul of the requirements of Section 15360. 

3 As detailed above, prior to 2006, Section 15360 did not expressly require VBM or 

4 provisional ballots to be included in the manual tally. In 2006, the Legislature enacted AB 2769 

5 (Stats. 2006, c. 893, § 1) and AB 2769 (Stats. 2006, ch. 894) amending Section 15360 to read, in 

6 relevant part as follows: " ... the official conducting the election shall conduct a public manual 

7 tally of the ballots tabulated by those devises, including absent voters' ballots, cast in 1 percent 

8 of the precincts .... " (Emphasis added.) 

9 When introduced, SB 1235 proposed that Section 15360 be amended to also include" .. . 

10 provisional ballots, and ballots cast at satellite locations, cast in 1 percent of the precincts .... " 

11 (Emphasis added.) But, the reference to "provisional ballots, and ballots cast at satellite 

12 locations" was deleted before the second reading of the bill in committee. Similarly, AB 2769 

13 when introduced also proposed to include VBM and provisional ballots in the manual tally, but 

14 also like SB 1235, once amended all references to provisional ballots were deleted. "'When the 

15 Legislature chooses to omit a provision from the final version of a statute which was included in 

16 an earlier version, this is strong evidence that the act as adopted should not be construed to 

17 incorporate the original provision.' [citation]" UFCW & Employers Benefit Trust v. Sutter 

18 Health 241 Cal.App.4th 909, 927 (2015), citing People v. Delgado 214 Cal.App.4th 914, 918 

19 (2013). As such, it is clear that the Legislature considered but rejected the idea that provisional 

20 ballots were to be included in the manual tally. 

21 

22 

B. The Registrar Properly Includes Vote by Mail Ballots in the 1 Percent 
Manual Tally 

23 VBM ballots are received at different times by different means of delivery. The VBM 

24 ballots associated with a particular precinct are by the very nature of the process sprinkled 

25 throughout all of the VBM ballots included in the semifinal official canvass. Prior to 2012, after 

26 the precincts to be included in the manual tally were selected, elections officials were required to 

27 locate the VBM ballots associated with the randomly selected precincts and integrate those 

28 ballots into the ballots cast at the precincts. This process had to be initiated within several days 

16 
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1 of the election in order to complete the manual tally "during the official canvass" and of course 

2 could not include VBM ballots that have not yet been processed and counted. 

3 In 2011, in an effort to streamline the process and reduce the costs of completing the 

4 manual tally, the Legislature enacted AB 985 amending Section 15360. As amended by AB 

5 985, Section 15360 election officials now have an option for conducting the manual tally. 

6 Election officials can now conduct the manual tally by precinct as provided under 15360(a)(l)) 

7 or, alternatively may conduct a two part manual tally that allows elections officials to manually 

8 tally randomly selected batches ofVBM ballots, thereby avoiding the cost and time of having to 

9 integrate the VBM ballots into the randomly selected precincts (see§ 15360(a)(2)). 

10 The intended purpose of AB 985 was to streamline the process and make it easier, more 

11 efficient and less costly to conduct the manual tally. If the court now interprets AB 985 to 

12 require the Registrar to include all VBM in the manual tally, that interpretation would make the 

13 process more difficult, less efficient and more costly, all of which are contrary to the stated 

14 purpose of the amendment. 

15 Both before and after the enactment of AB 985, the Registrar has only included VBM 

16 ballots included in the semifinal official canvass in the manual tally. This practice is consistent 

1 7 with the intent and purpose of the statute as amended and is also consistent with the practices of 

18 other counties. The practice also reflects the practical necessity of having to complete the 

19 official canvass of the election and certify the results within the statutorily mandated period after 

20 the election. 

21 Another reason for not waiting to conduct the manual tally until all of the VBM ballots 

22 are included in the official canvass is that if the Registrar waited and then determined that the 

23 vote tabulating devices were not recording the votes accurately, there would be no time left to 

24 correct the error and rerun all of the ballots previously included in the official canvass. It is in 

25 the public's interest and it is a prudent business practice to begin and complete the manual tally 

26 as soon as possible. Waiting until all of the VBM ballots have been processed and included in 

27 the official canvass would inarguably substantially delay that process. 

28 / / / 
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1 CONCLUSION 

2 Plaintiffs believe that Section 15360 is to be used as a tool in detecting nefarious conduct 

3 on the part of a corrupted election worker or hacker. That is not the function of the manual tally. 

4 As stated by the Legislature, the purpose of Section 15360 is to verify the accuracy of the 

5 automated vote tabulating system. The manner in which the Registrar conducts the manual tally 

6 satisfies both the intent and purpose of Section 15360. In contrast, plaintiffs urge the court to 

7 adopt and interpretation of Section 15360 that is not supported by the facts and which would run 

8 contrary to the intended purpose of the manual tally. For the reasons stated above, defendants 

9 respectfully request the court to deny the relief requeste~ by plaintiff. 

10 DATED: October 3, 2016 

11 
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27 

28 

THOMAS E. MONTGOMERY, County Counsel 

By: ls/Timothy M. Barry 
TIMOTHY M. BARRY, Chief Deputy 

Attorneys for Defendants 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 10/04/2016 TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Kristy Montalban CSR# 13551 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Civil Court Trial 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Michael Vu, Defendant, present. 
Stephanie Karnavas, counsel, present for Defendant(s) 

9:14 am This being the time set for short cause Court Trial in the above-entitled cause, having been 
assigned to this department, all parties and counsel appear as noted above and trial commences. 

Court informs counsel the request for media coverage is denied. Court and counsel discuss 
exhibit list and witness list as to time schedule. The Court directs counsel to provide a more 
inclusive list. 

Attorney Karnavas submits a Motion for Nonsuit which the Court will address later this afternoon. 

The Court denies defendant(s) request for a Motion to Exclude Witnesses. 

The Court informs counsel it has a jury deliberating on another matter and there will be 
interruptions. 

9:51 am Attorney Geraci presents opening statement on behalf of Plaintiff Raymond Lutz. 

10:08 am Attorney Barry presents opening statement on behalf of Defendant(s) County of San Diego, 
Michael Vu, Helen N. Robbins-Meyer. 

10:20 am Court is in recess. 

DATE: 10/04/2016 
DEPT: C-73 

MINUTE ORDER Page 1 
Calendar No. 7 



CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

10:34 am Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above_(J3::1;l+ 

Court and counsel discuss deposition of Julie Rodewald. Attorney Geraci has no objection 
of it's reading. 

10:38 am Michael Vu, called pursuant to Evidence Code 776, is sworn and examined by Attorney Geraci 
on behalf of Plaintiff Raymond Lutz. 

10:42 am Unreported sidebar conference is held until 10:47 am, thereafter trial resumes. The Court 
overrules the objection discussed at sidebar. 

Direct examination of Michael Vu resumes by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of Plaintiff: 

4. ROV Policy Manual 1% Manual Tally dated 11/9/2012 
19. County of San Diego Presidential Primary Election Tuesday, June 7, 2016, 

Official Results, dated 7/6/2016 

The following Court's exhibit(s) are marked for identification on behalf of Plaintiff: 

1. Public Notice EC15360 
30. Declaration of Michael Vu in Support of Defendants Opposition to Plaintiffs' 

Motion for Injunctive relief, dated 6/30/2106 

11 :23 am Cross examination of Michael Vu commences by Attorney Barry on behalf of Defendant(s), 
County of San Diego, Michael Vu, Helen N. Robbins-Meyer. 

Attorney Barry makes an oral motion to strike testimony as to Cuyahoga testimony. 

The witness is excused, subject to recall. 

Court and counsel discuss Attorney Barry's oral motion to strike as to Cuyahoga testimony. 
The Court denies the motion to strike. 

11 :29 am Raymond Lutz is sworn and examined by Attorney Geraci on behalf of Plaintiff, Raymond Lutz. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of Plaintiff: 

58. CV Raymond Lutz 
12. Email Vu-Lutz dated 6/10/2016 8:24 a.m. 
13. Email Vu-Lutz dated 6/10/2016 2:34 p.m. 
14. Email Vu-Lutz dated 6/13/2016 7:43 p.m. 

The following Court's exhibit(s) are marked for identification on behalf of Plaintiff: 

2. Photo Doc of List of Precincts Drawn for 1 % Manual Tally 

DATE: 10/04/2016 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

3. Photo Doc of List of Batches Drawn for VBM 1 % Manual Tally 

11 :58 am Court is in recess. 

1 :22 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

Court and counsel discuss Motion for Nonsuit as to witness Helen Robbins-Meyer. The Court 
grants the Motion for Nonsuit and informs counsel Ms. Robbins-Meyer will not be appearing to testify. 

1 :35 pm Raymond Lutz, previously sworn, resumes the stand for further direct examination by Attorney 
Geraci on behalf of Plaintiff, Raymond Lutz. · 

The following Court's exhibit(s) is marked for identification on behalf of Plaintiff: 

62. Citizens Oversight Projects: Review of SD County Registrar of Voters Procedure 
dated 2/10/2010 

Witness Raymond Lutz is asked to leave the courtroom so the Court and counsel can 
discuss exhibit 62. 

The Court sustains the objection on hearsay. 

Direct examination of Raymond Lutz resumes by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

The following Court's exhibit(s) is marked for identification on behalf of Plaintiff: 

64. SD ROV Manual Tally Schedule Review, June 7, 2016 Election 

Attorney Barry objects to it being referred to. Attorney Geraci informs the Court it is being referred 
to for demonstrative purposes only. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of Plaintiff: 

50. 1% Manual Tally of Polls for June 7, 2016 Presidential Primary Election 
51. 1% Manual Tally of VBM for June 7, 2016 Presidential Primary Election 
52. 1% Manual Tally of Polls-Additional for June 7, 2016 Presidential Primary Election 
49. 1% Manual Tally Summary Report dated July 7, 2016 

The following Court's exhibit(s) is marked for identification on behalf of Plaintiff: 

67. Summary- Roster Review 

2:28 pm Witness Raymond Lutz is asked to leave the courtroom while Court and counsel discuss 
deposition of Raymond Lutz and supplemental documents. 

2:40 pm The bailiff informs the Court a jury note has been received. Court informs counsel it will 
be taking a break to address jury note. 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

3:24 pm Court in recess. 

3:33 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

Court and counsel discuss evidentiary issues. 

3:35 pm Raymond Lutz resumes the stand for further direct examination by Attorney Geraci on 
behalf of Plaintiff, Raymon! Lutz. 

Attorney Geraci request the Court take judicial notice of Court's exhibit 59. The Court will defer. 

3:50 pm Cross examination of Raymond Lutz commences by Attorney Barry on behalf of Defendant(s), 
County of San Diego, Michael Vu, Helen N. Robbins-Meyer. 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s): 

109. Letter dated April 14, 2009 from Debra Bowen, Secretary of State to County 
Clerk/Registrars with attached Notice of Approval of Emergency Regulatory Action 
DAL File No. 2009-0403-05-EE with Text of Proposed Regulations, dated April 
13,2009 

3:40 pm The bailiff informs the Court the jury has reached a verdict. The Court informs 
counsel it will be stopping proceedings as soon as counsel on the other matter arrive. 

4:10 pm Court is adjourned until 10/05/2016 at 09:00AM in Department 73. 

DATE: 10/04/2016 
DEPT: C-73 

Judge Joel R. Wohlfeil 
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San Diego Superior Court Case No: 37-2016-00020273-CL-MC-CTL OCT ... 4 · 2016 
• 

TRIAL EXHIBIT LIST By: J. CERDA 

Court Legal Grounds (CLERK'S ENTRIES) 
Exhibit Submitted for Objection 

No. by Description Date Date 
Identified Admitted 

1. Plaintiffs Public Notice EC15360 1 
/(!) - </-/{,, lo ·1/-/(p .. 

2. Photo Doc of List of 1 
Plaintiffs Precincts Drawn for 1 % 

Manual Tally /o · Cf!f 
3. Photo Doc of List of 1 

Plaintiffs Batches Drawn for VBM 
(0 ·</l(r 1 % Manual Tally 

4. ROV Policy Manual 1 % 1 
Plaintiffs Manual Tally dated 

/o - '/-!(P 11/9/2012 /0. '/-!~ 
~ 

5. Hall, Joseph "Procedures 2, 3, 6 
Plaintiffs for California 1 % Manual 

Tally" dated 4/24/2008 , 

6. Nordon, Lawrence, et al, 2, 3, 6 
"Post-Election Audits: 

Plaintiffs Restoring Trust in 
Elections-Executive ' 

Summary" Undated 

7. Hall, Joseph, "Improving 2, 3, 6 
the Security, Transparency, . 

Plaintiffs and Efficiency of 
California's 1% Manual 
Tally Procedures" dated 
6/30/2008 

8. Plaintiffs Correspondenc~ COP - Vu l 
dated 5/15/2014 

GROUNDS FOR OBJECTION 
No Objection; 1ssibility Stipulated 6. Insufficient Foundation (§ 403) (Relevancy, Persona 
Irrelevant(§ 210) Knowled~e, Authenticity)(§ 1400, Identity) 
Hearsay (§ 1200) 7. Unduly Time Consuming, Prejudicial, Confusing, 
Best Evidence(§ 1500) or Misleading(§ 352) 
Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 
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court Legal Grounds (CLERK'S ENTRIES) 
Exhibit 

,• 
for Objection Submitted 

No. by Description . Date . Date 
. ,; i~ i ; 1 

... . ... ' Identified Admitted 

9. Correspondence COP-Vu 1 
Plaintiffs dated 10/9/2014 

/0 ·'51~ /o ·5-rro ; 

10. Correspondence COP-Vu 1 
Plaintiffs dated 10/14/2014 I 

/0 . S' -r~ (o -,; -!ft 
' 

11. Plaintiffs Correspondence COP-Vu 1 . 
(o · 5 ·!(, (& . ') ·ff., ) dated 5/4/2016 

12. Plaintiffs Email Vu-Lutz dated 1 
6/10/2016 8:24 a.m. (I;~ '(-If; /() -'/·! (,, ' 

13. Plaintiffs Email Lutz-Vu dated 1 
6/10/2016 2:34 p.m. (o -'(-/y, lo -Y'-f(p ~ 

14. Plaintiffs Email Vu-Lutz dated 1 
/0 • 1(-(ft; /CJ ·<f ((i, 6/13/2016 7:43 o.m. r 

15. Plaintiffs OMIT 

16. Plaintiffs OMIT 

17. Plaintiffs OMIT 

18. Plaintiffs OMIT 

19. County of San Diego 1 

Plaintiffs 
Presidential Primary 
Election Tuesday, June 7, 

. 2016, Official Results, 
/()- Cf-I~ /o ·'(ff, dated 7/6/2016 

20. 
Plaintiffs 

Transcript of 1 % Manual 2, 3, 4, 6 
Tally Draw, dated 
6/24/2016 

21. Declaration of Raymond 3, 5, 6, 7 
Plaintiffs Lutz in Support of Motion 

for Injunctive relief, dated . 
6/24/2106 /' 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibility Stipulated 6. 
2. Irrelevant(§ 210) 

nsufficient Foun at1on § 403) (Relevancy, Personal 
Knowled~e, Authenticity)(§ 1400, Identity) 

3. Hearsay (§1200) 
4. BestEvidence(§ 1500) 
5. Inadmissible Opinion(§ 800) 

7. Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading(§ 352) . 

8. Subse uent Re air(§ 1151) 
9. Other S eci 

2 
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Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

22. Declaration of Gail Pellerin 3 

Plaintiffs 
in Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive 
relief, dated 6/29/2106 

23. Declaration of Jill Lavine 3 

Plaintiffs 
in Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive 
relief, dated 6/28/2106 

24. Declaration of Joseph E. 3 
Canciamilla in Support of 

Plaintiffs Defendants' Opposition to 
. Plaintiffs' Motion for 

Injunctive relief, dated 
6/30/2106 

25. Declaration of Neal Kelley 3 . 
Plaintiffs 

in Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive 
relief, dated 6/30/2106' 

26. Declaration ofWilliam 3 
Rousseau in Support of 

Plaintiffs Defendants' Opposition to 
Plaintiffs' Motion for 
Injunctive relief, dated 
6/28/2106 

27. • Declaration of Dean Logan 3 

Plaintiffs 
in Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive 
relief, dated 6/30/2106 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibility Stipulated 6. 
2. Irrelevant (§ 210) · 

Insufficient Foundation(§ 403) (Relevancy, Personal 
Knowledge, Authenticity)(§ 1400, Identity) 

7. Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading (§ 352) 

8. Subse uentRe air(§ 1151) . 
9. Other S eci 

3. Hearsay(§ 1200) 
. Best Evidence (§ 1500) 
. Inadmissible Opinion(§ 800) 

3 
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Court Legal Grounds (CLERK'S ENTRIES) 

Exhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

28. Declaration of Mary 
. • 3 

Bedard in Support of 
Plaintiffs Defendants' Opposition to 

Plaintiffs' Motion for 
Injunctive relief, dated 
6/29/2106 

29. Declaration of Jana M. 3 
Lean in Support of 

Plaintiffs Defendants' Opposition to 
Plaintiffs' Motion for 
Injunctive relief, dated 
6/30/2106 

30. Declaration of Michael Vu 1 

Plaintiffs 
in Support of Defendants' 
Opposition to Plaintiffs' 
Motion for Injunctive 

(0 /4,1~ relief, dated 6/30/2106 
31. Supp. Declaration of 3, 5, 6, 7 

Plaintiffs Raymond Lutz in Support 
of Motion for Injunctive 
relief, dated 7/4//2106 ' 

32. Declaration of Ben D. 3, 5, 6, 7 
Plaintiffs Cooper in Support of 

Motion for Injunctive 
relief, dated 7/5//2106 

33. Deposition transcript of Reserve 
Plaintiffs Michael Vu, dated 

9/1/2016 • 
34. Deposition transcript of Reserve 

Plaintiffs Raymond Lutz, dated 
L 
! 

9/9/2016 

GROUNDS FOR OBJECTION 
1. No Objection; A miss1 1 1ty t1pu ated 6. Insufficient Foundat10n (§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowled~e, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) 7. Unduly Time Consuming, Prejudicial, Confusing, 
4. Best Evidence(§ 1500) or Misleading(§ 352) . 
5. Inadmissible Opmion (§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 

4 



. 

n':l o I 
Court Legal Grounds (CLERK'S ENT"'' -j 
xhibit Submitted for Objection 
No. by Description · Date Date 

Identified Admitted 

35. Deposition transcript of Reserve 
Plaintiffs Raymond Lutz, dated 

9/12/2016 

36. Deposition transcript of Reserve 
Plaintiffs Diane Elshiekh, dated 

9/15/2016 

37. Deposition transcript of Reserve 
Plaintiffs Charles Wallis, dated 

9/15/2016 

38. 
Plaintiffs 

Poll Worker Manual- 1 
. 2016 Presidential Primary 

39. Demonstrative Reserve (not 

Plaintiffs 
produced at the 
time of exhibit 

review) 
' 

40. Demonstrative Reserve (not 

Plaintiffs 
produced at the 
time of exhibit 

review) 

41. Demonstrative Reserve (not 

Plaintiffs 
produced at the 
time of exhibit 

review) 

42. Security Seals Report -- 1 
Plaintiffs Number of security seals 

broken, missing, or having 
an incorrect number and/or 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibility Stipulated 6. 
2. Irrelevant(§ 210) 

Insufficient Foundation(§ 403) (Relevancy{ Personal 
Knowled~e, Authenticity)(§ 1400, IdentityJ 

3. Hearsay (§1200) 
. Best Evidence(~ 1500) 
. Inadmissible Opmion ( § 800) 

7. Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading(§ 352) 

8. Subse uentRe air(§ 1151) 
9. Other S eci 

5 



·0382 

Court Legal Grounds (CLERK'S ENTRIE-
Exhibit Submitted for Objection 

No. ·. by Description Date Date 
Identified Admitted 

any follow-up investigation 

43. Plaintiffs Additional Races Report 1 

44. Report showing which 1 
precincts are in that 
"BATCH or "Deck" and ' 

Plaintiffs any other reports or 
documentation regarding 
BATCH or "Decks" /o -')~/0 

45. Shredded material Report 2, 6, 7 
Plaintiffs from June 1, 2016, to 

present 

46. Plaintiffs OMIT 

47. Plaintifls OMIT 

48. Provisional ballots Report 1 

Plaintiffs 
for ballots which were 
rejected with reasons why 
said ballot was rejected. 

49. 1% Manual Tally 1 
Plaintiffs Summary Report dated 

July 7, 2016 lo -'f-((,, f& -C(./t;, ,· 
/<" 

50. 1 % Manual Tally of Polls 1 

Plaintifls 
for June 7, 2016 
Presidential Primary 
Election /0 -1(·/(p ro -'(-If:, 

i' 

51. Plaintiffs 1 % Manual Tally ofVBM 1 
/P • lf-/v r() · Y·I~ for June7,2016 •I 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibility Stipulated 6. Insu 1c1ent Foundation(§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowledge, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) 7. Unduly Time Consuming, Prejuqicial, Confusing, 
4. Best Evidence(§ 1500) or Misleading(§ 352) 
5. Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 

6 



0383 
Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date . 

Identified Admitted 

Presidential Primary 
Election 

52. 1 % Manual Tally of Polls- 1 

Plaintiffs 
Additional for June 7, 
2016 Presidential Primary 
Election /O . '(/fr, (o -Y.lf!' 

I' 

53. 
Plaintiffs 

Curricula Vitae Phillip 2 
Stark 

/IJ 1/-/{, lo ·!I· I~ .,. 
54. Memorandum 16295 1 

Plaintiffs 
StevenJ. Reyes, Chief 
Counsel Re: County Clerks 
and Registrars ofVoters, 
dated 9/15/2016 

. 

55. Correspondence from 2, 3, 5,7 

Plaintiffs 
Raymond Lutz to Steven J. 
Reyes, Chief Counsel in 
Reply to Memorandum 
16295 

56. Unofficial Results of June Reserve (not 

Plaintiffs 
8, 2016, at 3:00 p.m produced at the 
."Snapshot File" time of exhibit 
CD review) lo -«;-r(p /o "')"1~ 

~ 

57. Citizens Oversight Reserve (not 

Plaintiffs 
Projects:Precinct Roster produced at the 
Review Report time of exhibit 
(Preliminary) review) 

58. Plaintiffs CV Raymond Lutz . 2 
/() -lf JC, I() -'/- /f,, , 

GROUNDS FOR OBJECTION 
No Objection; Admissibility Stipulated 6. 
Irrelevant(§ 210) 
Hearsay (§1200) 

Insufficient Foundation(§ 403 elevancy, Personal 
Knowledge, Authenticity)(§ 14 0, Identity) 

Best Evidence(§ 1500) 
Inadmissible Opinion(§ 800) 

7. Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading(§ 352) 

8. Subse uentRe air(§ 1151) 
9. Other S eci 

7 



0384 
Court Legal Grounds (CLERK'S ENTRIES) 

Exhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

59. Legislative History of pp. 3-14 = 2, 3, 5, 
15360 6, 7 

(54 pages). 
p. 15 = 6, 9 
(incomplete) 

pp.16-17=2,6 

p. 22=2, 6 

Plaintiffs ' pp. 23-24 = 2, 6 

pp. 25-26 = 2, 3, 6 

pp. 27-30 = 6, 9 
(incomplete) 

pp. 30-44=6 

.~~ 
p. 45-:- 2, 6 

pp, 48- 2, 6 10-"S'IV /6 -c,·I~ 
j< 

60. Plaintiffs Tally Reconciliation Work 1 
Sheet 

61. Plaintiffs Memo Erin Mayer dated 2, 6 
8/2/2016 to Diane Elsheikh . 

62. Citizens Oversight 2,3,5,6,7 

Plaintiffs 
Projects: Review of SD 
County Registrar of Voters 
Procedures dated 

/fl -1{/ft; 2/10/2010 /o -y"·/p, 
63. 

Plaintiffs 
Citizens Oversight Election 2,3,5,6,7 
Integrity Report: Snapshot 
Protocol and Roster 

GROUNDS FOR OBJECTION 
1. No Objection; Adm1ss1bility Stipulated 6. 
2. Irrelevant(§ 210) 

Insufficient Foundation § 403) (Relevancy{ Personal 
Knowled~e, Authenticity)(§ 1400, ldentityJ 

3. Hearsay (§1200) 
4. Best Evidence (§ 1500) 
5. Inadmissible Opinion(§ 800) 

7. Unduly Tiffie Consuming, Prejudicial, Confusing, 
or Misleading (§ 352) 

8. Subse uent Re air (§ 1151) . 
9. Other S eci 

8 



0385 

[ Court Submitted Description Legal (CLERK'S ENTRIES) 
·ihibit by Grounds for 

\ Objection Date ~Admitted 
Identified 

. /' 

5\ Plaintiffs Curricula Vitae Phillip Stark / J· 
54. Plaintiffs Memorandum 16295 Steven 

~/ \ 
J. Reyes, Chief Counsel Re: 
County Clerks and Registrars 
of Voters, dated 9/15/2016 / 

/ 
55. f\ Correspondence from 

Raymond Lutz to StevenJ. 
Reyes, Chief Counsel in 
Reply to Memorandum 16295 

56. Plaintiffs nofficial Result& of June 8,/ 
. 2 6.i at 3:00 p.m ."Snapshot . 
Fil'' / 

CD .I 
/ 

57. Plaintiffs Citizensxversig.Kt 
Prqjects:P icij,ltt Roster 

J Review Re !Jli't (Preliminary) 
a \_ 

58. Plaintiffs CV Raf ond Du,ZZ 

59. Plaintiffs L~~ative Histo~ 15360 
'5 a12:es). . 

60. Plaintiffs ¥ltlly Reconciliation ~ 
1, sheet . 

61. Plaintiff/ MemoErinMayerdated il\ 
8/2/2016 to Diane Elsheikh 

62. 

7 
Citizens Oversight Projects: 

\ 
.' 

Review of SD Qounty 
Registrar of Voters 
Ptocedures dated 2/10/20 IO 

; 

63. ;aintiffs Citizens Oversight Election 

~ Integrity Report: Snapshot 
. Ptotoc:ol and Roster Review 

l Investigation for San Diego 
County Daged September 23, 
2016 

64. Plaintiffs SD ROV Manual Tally ·. 
/() -3 '/6 ,. 

?Y Schedule Review, June 7, 
\. i)eol'bt1'>ll./lh Ve,. fv tf r> '>f!S 



I Court Submitted Description Legal 
:hibit by Grounds for 
No. Objection 

. . . 

2016 Election . 

65. Plaintiffs SnapsotData File "Unofficial 
Results as of3 pm oh June 8, 
2016 

66. Plaintiffs Comparison of Snapshot 
Ballot Count with Manual 
Tallv Svstem Ballot Count 

67. Plaintiffs Summary-Roster Review 
I i . . 

68. Plaintiffs Memo County of Sacramento . 
ROV 11/19/2014 

69. Plaintiffs Memo County of Sacramento 
ROV 06/30/2016 · 

70. Plaintiffs Email Raymond Lara, County 
Counsel to Ray Lutz dated 
8/12/2016 

71. Plaintiffs 

72. Plaintiffs 

73. Plaintiffs 

74. Plaintiffs 

75. Plaintiffs 

76. 

77. 

78. 

79. 

80. 

81. 

82. . 

83. 

0386 
.. 

(CLERK'S.ENTRiES) 
_, .. 

• Date Date Admitted •i 
Identified , 

/ o ,.. 'Sr/(,:, 

I b ~'(-;t,, 

lo -& -/~ (0 

/() - ' -/h /o 

, 

' 

, . . 

' 

. . . ' .. 

-~ -If, 

• (p ·(h 

. 

.. 

. .. 

.. --

... 

: "' 
~ 

' 

. '; 

'· ' 

~ 

I 1 ' 
I'' 

I•.' 

' 

.. 

I 
. ' 

I 



03'87 
Court Legal Grounds (CLERK'S ENTRIES). 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

Review Investigation for 
San Diego County Dated 
Seotember 23, 2016 

64. ".)0 
;A .-, .• H~ 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 

77. 
' 

78. 

GROUNDS FOR OBJECTION 
No Objection; Admissibility Stipulated 6. Insufficient Foundation(§ 403) (Relevancy, Personal 
Irrelevant(§ 210) K.nowled~e, Authenticity)(§ 1400, Identity) 
Hearsay (§1200) 7. Unduly Time Consuming, Prejudicial, Confusing, 
Best Evidence(§ 1500) or Misleading (§ 352) 
Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 

9 



Court Legal Grounds (CLERK'S ENTRIES--
Exhibit Submitted for Objection 

No. by 'Description Date Date 
Identified Admitted 

79. 

80. 

81. 

82. 

83. 

84. .. 

85. 

86. 

87. 

88. 

89. 
. 

90. 

91. 

92. 

93. 

94. 

95. 

96. 

GROUNDS FOR OBJECTION 
I. No Objection; Admissibility Stipulated 6. Insufficient Foundation (§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowledge, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) 7. Unduly Time Consuming, Prejudicial, Confusing, · 
4. Best Evidence(§ 1500) or Misleading(§ 352) 
5. Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 

10 



0389 
Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

97. 

98. 

99. 
. 

100. Senate Bill No. 1235, as 
Defendants introduced, February 6, 

2006 
iO -")-/fr:, /o-"'J-ffo 

I" 

101. 
Defendants 

Senate Bill No, 1235, as 
amended, August 7, 2006 

(0 -5-1/p (o ·"> ·I~ •• 
102. 

Defendants 
Senate Bill No, 1235, as 
amended, August 21, 2006 

lo -5 ·If; 10 ·')i~ 
~ 

103. 
Defendants 

Senate Bill No. 1235, as 
chaptered, September 30, (o -<,·!Ct- lo -'5 ·/{,,, 
2006 \" 

104. Senate Bill No. 2769 as 
Defendants chaptered, September 30, 

2006 
(o <;iG /o --s--/6 '(' 

105. 
Defendants 

Senate Bill No. 46 as 
chaptered, June 22, 2010 

ID . "5 ·/C:, /0-5'·/',r, .. 
106. 

Defendants 
Senate ,Bill No. 985 as 
chaptered, July 1, 2011 

to -5 ·fr;, to -')·If; I'" 

107. . Letter dated September 15, 

Defendants 
2016 from Alex Padilla, 
Secretary of State to 
County Registrars/Clerks. . ·-

~t,l. j() ~t, ·/Ip r ro-&-10 ~ 

GROUNDS FOR OBJECTION 
1. No O ~ect1on; A m1ssib1 1ty Stipulated 6. Insu ficient Foundation(§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowledie, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) 7. Unduly Time Consuming. Prejudicial, Confusing, 

. Best Evidence(§ 1500) or Misleading(§ 352) 

. Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 
9. Other S eci 

11 



Court Legal Grounds (CLERK'S ENTRIES-
Exhi~it Submitted for Objection 

No. by Description Date Date 
Identified Admitted 

108. Letter dated January 30, 
2008 from Debra Bowen, 
Secretary of State, to 

Defendants County Clerks/Registrar of 
Voters (08048) with 
Suggested Steps for 
Completing PEMT 
attached. 

109. Letter dated April 14, 2009 
from Debra Bowen, 
Secretary of State to 
County Clerk/Registrars 

Defendants 
with attached Notice of 
Approval of Emergency 
Regulatory Action DAL 
File No. 2009-0403-05-EE 
with Text of Proposed . 19 

Regulations, dated April 10-'f-/{p /o ~e:;-/(, 
13, 2009. ... 

llO. Letter dated February 26, 
Defendants 2010 from San Diego ROV 

to Raymond Lutz. (o ~')-/~ /o-'5"(G ;, 

lll. 
Defendants 

Letter dated May 15, 2014 
from Raymond Lutz to San . 
DiegoROV. 

112. 
Defendants 

Letter dated October 9, 
2014 from Raymond Lutz 
to San Dieim ROV 

113. Letter dated October 14, 
Defendants 2014 from Raymond Lutz 

to San Diego ROV 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibi ity Stipulated 6. Insufficient Foundation(§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowled~e, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) 7. Unduly Time Consuming, Prejudicial, Confusing, 
4. Best Evidence(§ 1500) or Misleading(§ 352) 
5. Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ ll51) 

9. Other S eci 

12 



Qi3'91 

Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

114. 
Defendants 

Letter dated May 4, 2016 
from Raymond Lutz to San 
DiegoROV 

115. Sample Ballot for June 7, ' 
Defendants 2016 Presidential Primary-

Nonpartisan Democratic 
116. 

Defendants 
Sample Ballot for June 7, 
2016 Presidential Primary-
Democratic. 

117. 
Defendants 

Sample Ballot for June 7, 
2016 Presidential Primary-
Republican 

118. 
Defendants 

Postcards Sent to All 
Nonpartisan Mail Ballot 
Voters 

119. Defendants News Releases (3/16- 5/16) 

120. Sample Ballot & Voter 
Defendants Information- Presidential 

Primary Election, June 7, 
2016 

121. · Nonpartisan Sample Ballot 
Defendants & Voter Information-

Presidential Primary 
Election, June 7, 2016 ,I 

122. Defendants Application for a Vote by 
Mail Ballot 

123. Defendants Flyer re: Voting for 
President 

124. 2016 Presidential Primary 
Defendants Election June 7th Poll 

Worker. Manual • 

GROUNDS FOR OBJECTION 
1. No Objection; Admissibility Stipulated 6. Insufficient Foundation(§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowledge, Authenticity)(§ 1400, Identity) 
3. Hearsay (§1200) . 7. Unduly Time Consuming, Prejudicial, Confusing, 

Best Evidence(§ 1500) or Misleading(§ 352) 
Inadmissible Opinion(§ 800) 8. Subse uent Re air(§ 1151) 

9. Other S eci 

13 



Court - Legal Grounds (CLERK'S ENTRIES-
Exhibit Submitted for Objection 

No. by Description Date Date 
Identified Admitted 

125. Defendants Political Party Ballot 
Chart. 

126. Defendants Newsletter to All Poll 
Workers, Soring 2016 

127. Defendants Classroom Poll Worker 
T rainin!! Materials 

128. 
Defendants 

Poll Worker Reminder re: 
Issuance of Primary Party 
Ballots 

129. Defendants Political Party Ballot Chart 
- Five Lanimages 

130. Summary Report- 1 % 
Manual Tally ofBallots 

Defendants and 100% Manual Tally of 
Early Voting 
Touchscreens, dated June 

lo-f/'10 7,2016 
131. Chart re: 1 % Manual Tally 

of~olls and Mail Ballots&. 

Defendants 
100% Manual Tally of 
Early Voting 
Touchscreens, dated June 
7, 2016 - Presidential 
Primarv Election 

132. Hart Voting System Use 
Defendants Procedures ~ Updated 

August 6, 2010 

133. Premier Election Solutions 

Defendants 
- Windows Configuration 
Guide Revision 1.0, 
September 17, 2007 

GROUNDS FOR OBJECTION 
No Objection; Admissibility Stipulate 6. 

2. Irrelevant(§ 210) 
Insufficient Foundation(§ 403) (Relevancy, Personal 
Knowledge, Authenticity) (§ 1400, Identity) 
Unduly Time Consuming, Prejudicial, Confusing, 3. Hearsay (§f200) · 7. 

4. Best Evidence(§ 1500) 
5. Inadmissible Opinion(§ 800) 8. 

9. 

or Misleadin_g (§ 352) 
Subse uent Re air(§ 1151) 
Other S eci 

14 



Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

134. Premier Election Solutions I ' 

- Plan for Fonnatting and 
Defen(jants Cleaning Program Storage 

on Voting Systems, 
Revision 1.0, September 4, 
2007 

135. Premier Election Solutions 

Defendants 
- Updating Security of 
Microsoft Windows on 
GEMS Servers, Revision 1, 
Au011st 30, 2007 

136. Election Systems & • 
Defendants Software, Inc. - California 

Election Procedures, 
Au011st 2010 

137. Procedures Required for 
Defendants Use of the InkaVote 

Optical Scan Voting 
Svstem, November 2010 

138. Defendants 
. 

Deborah Seiler CV 1,,, ·-:::-·/{, 10 • <' -,c, I' 
. -

139. Defendants Dean Logan CV In - (,. -1, lo .; C:, ·/r.. • 
140. Defendants Michael Vu CV /() -0 (fp (o - C,·l(r; F 

141. Defendants Withdrawn 

142. Defendants Withdrawn 

143. Letter dated, July 19, 2007 
Defendants from Los Angeles CO 

ROY Connie McConnick 
/(J -//-/ft; to David Jefferson 

GROUNDS FOR OBJECTION 
1. No ObJection; Admissibility Stipulated 
2. Irrelevant(§ 210) 

6. Insufficient Foundation § 403) (Re evancy, Persona 
Knowled~e, Authenticity)(§ 1400, Identity) 

3. Hearsay (§1200) 
. Best Evidence ( § 1500) 
. Inadmissible Opinion(§ 800) 

7. Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading (§ 352) 

8. Subse uent Re air (§ 1151) 
9. Other S eci 

15 



Court Legal Grounds (CLERK'S ENTRIES-
Exhibit Submitted for Objection· 

No. by Description Date. . Date 
Identified Admitted 

144. Letter dated April 6, 2009 

Defendants from San Diego CO ROV 
Deborah Seiler to Office of 

lo fj,/f,p Administrative Law 

145. E-mail dated May 4, 2009 
Defendants From Jennie Bretschneider 

to PEMT Working Group 

146. Defendants . Procedures for Processing 
VBMBallots lo ·t;/~ (o ·C.·ly \! 

147. Defendants Procedures for Processing 
Provisional Ballots /IJ - (,, ·(0 Io -r~rl t;; I!' 

148. Defendants Provisional Ballot Result 
Report 10-(p·/(P 

149. Defendants SOS Uniform Vote 
Counting Standards /(J ~.,- 1f, ft> ~')"'f(p i' 

150. · November 2016 Election 
Defendants Night Counting Floor 

Configuration ii, --r--rrr /0 ·5"-ff l<' 

151. Defendants ROVVideo De= ... .,1t1-1>h<>e . 
<:>di- /(J -'5-/VJ 1 

152. Defendants Photos re: Poll Scanner and r ·-, .. -
Memory Card - lo ·5' "lb lo · 5" •/(, , 

153. Defendants Photos re: Scanner to 
Central Tabulator /() ·"}-/ft 

l 

154. Defendants Photos re: TSX Machine :_ lo -~11 [I . /0 ·S- '((,, ' -·- ... ~ 

155. Defendants Photos re: Server and ' 
Tabulation Room -- --

r( /0 -'57,b JO ·"'>·fl,, "' 156. Defendants Photos re: Pitney Bowes 
Machine 

157. Defendants Demonstrative - Batch 
Start Card I() - ') '/Ip 

GROUNDS FOR OBJECTION 
1. No Objection; A missibility Stipulated 6. 
2. Irrelevant(§ 210) . 
3. Hearsay (§f200) . 7. 
4. Best Evidence(§ 1500) 
5. Inadmissible Opinion(§ 800) 8. 

9. 

lnsu 1cient Foundation(§ 403) (Relevancy, Personal 
Knowled~e, Authenticity)(§ 1400, Identity) 
Unduly Time Consuming, Prejudicial, Confusing, 
or Misleading (§ 352) · 
Subse uent Re air(§ 1151) 
Other S eci 

16 



Court Legal Grounds (CLERK'S ENTRIES) 
xhibit Submitted for Objection 
No. by Description Date Date 

Identified Admitted 

158. Defendants Demonstrative - Ender 1 · ; . -··- /o · 5" f1p Card ' It., - '5' -1r., ,.. 
159. Defendants Demonstrative -

Calibration Card /0 . 5 i{:, 
160. Defendants Demonstrative - Scanner 

Paper Tape 
161. Defendants OMITTED 

162. Defendants OMITTED 

163. Defendants OMITTED 

164. Defendants OMITTED 

165. Defendants OMITTED 

166. Defendants OMITTED 

167. Defendants OMITTED 

168. Defendants OMITTED 

169. Defendants OMIITED 

170. Defendants Jill La Vine CV . 
171. Defendants Ballot Processing Chart /6. (,; -IC, /() ·C. ·/?, ~ 

172. Defendants Non-Partisan,:'Crossover" 
Provisional E. .\lots Cast 

173. Defendants Official Voters Information 
Guide-,June 7, 2016 

174. Defendants Confirming Elections -
Chapter 4, Dean Logan 

GROUNDS FOR OBJECTION 
No Objection; Admissibility Stipulated 6. Insufficient Foundation(§ 403) (Relevancy, Personal 
Irrelevant(§ 210) Knowled~e, Authenticity)(§ 1400, Identity) 
Hearsay (§f200) 7. Unduly Time Consuming, Prejudicial, Confusing, 
Best Evidence (§ 1500) or Misleading(§ 352) 
Inadmissible Opinion(§ 800) 8. Subse uentRe air(§ 1151) · 

9. Other S eci 

17 



Court Legal Grounds (CLERK'S ENTRIE-
Exhibit Submitted for Objection 

No. by Description Date Date 
Identified Admitted 

. 
175. Summary for 105000 

Defendants Rancho Bernardo, All 
Races 15 Manual Tally-
Polls Ballot lo -'Stf:; lo -~~t& .,, 

176. Defendants Provisional Ballot f:N.11'4o~ to -~-lb /o -C.-/~ e 

177. Defendants Processing Mail Ballots 
(o ·& -If,, Chart lo-, {f; t! 

178. Defendants Provisional Ballot 
Processing io -C, -ff, (o. (, -(~ 'P 

179. Defendants 1 % Manual Tally Sheets 10-(q·({, fo ·b ·/IP .., 
180. Defendants Assembly Bill No, 2769, as 

A.nlended,Mav26,2009 lo ·'5-f~ lo -"5" -r<, -& 

181. Defendants Pitney Bowes Video DeµoP 1.ei{i»e 
tr. 1-) I (O- C, ·fl:, 

182. Defendants 

183. Defendants . 
. 

' 

184. Defendants 

185. Defendants 

186. Defendants 
. \ 

187. Defendants 

188. Defendants 
C 

189. Defendants 

190. Defendants I'+ 1-"I- 1°Af~ 
,· 

' 
' --·-·-· - -- 10-5·/b /() -') -/{b 

191. Defendants 

GROUNDS FOR OBJECTION 
1. o Objection; Admissibility Stipulated 6. Insufficient Foundation(§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowledge, Authenticity)(§ 1400, Identity) 
3. Hearsay (§ 1200) , 7. Unduly Time Consuming, Prejudicial, Confusing, 
4. Best Evidence (§ 1500) or Misleading(§ 352) 
5. Inadmissible Opmion (§ 800) 8. Subse uent R, air(§ 1151) 

9. Other S eci 

18 



Court 
xhibit 
No. 

192. 

193. 

194. 

.. 

Submitted 
by Description 

Defendants 

Defendants 

Defendants 

_ ..... - -· -·· 

-:-::-"'·"-:,: ....... -r·- · · ·· ··-
- --- -- ·-

Legal Grounds 
for Objection 

. 

GROUNDS FOR OBJECTION 

(CLERK'S ENTRIES) 

Date Date 
Identified Admitted 

1. No Objection; A missibility Stipulated 6. Insufficient Foun ation (§ 403) (Relevancy, Personal 
2. Irrelevant(§ 210) Knowled~e, Authenticity) (§ 1400, Identity) 
3. Hearsay (§1200) · 7. Unduly Time Consuming, Prejudicial, Confusing, 

. Best Evidence(~ 1500) or Misleading(§ 352) 

. Inadmissible Opmion (§ 800) 8. Subse uent Re air(§ 1151) 
1 

9. Other S eci 

19 



Alan L. Geraci 

From: 
Sent: 
To: 
Cc: 
Subject: 

Alan L. Geraci <alan@carelaw.net> 
Monday, October 03, 2016 10:17 PM 
'Karnavas, Stephanie'; 'Barry, Timothy M' 
'Ray Lutz' 
Witness List 

OCT .:. 4 2016 

By:J. CERDA 

Here is the final Witness List. Day 1: Michael Vu, Ray Lutz, Marie Johnson. Ifwe still have 

time, put Charles Wallis on notice for the late afternoon. 

PLAINTIFF 

NAME OF WITNESS TYPE, OF WITNESS{Expert/Perci pient) 

Michal Vu,,, Party (Registrar of Voters) 

Raymond Lutz - Party 

Phillip Stark Expert 

Charlie Wallis Expert/Percipient 

Erin Mayer Expert/Percipient 
Marie Johnson ~ Percipient 

Anita Simons Percipient 
Helen N. Robbins-Meyer Party 

Josephine Piarulli Percipient 

I .Jen Abreu, .... Percipient 

I; --- ~ 

{ ,.------------------·-. 
·········-·····~.: 

------- rr- ~ 

IC~ __ ., 
Kindest Regards, 

Alan L. Geraci, Esq. 

CARE Law Group PC 
817 W. San Marcos Blvd. 
San Marcos, CA 92078 
Office: (619)231-3131 
Fax: (760)650-3484 
Mobile: (619)261-2048 

..-· 

----· ·- -- ----
~ ,-·-····-· ·--

1 



1 THOMAS E. MONTGOMERY, County Counsel 
County of San Diego 

2 By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) 
STEPHANIE KARNA VAS, Senior Deputy (State Bar No. 255596) 

3 1600 Pacific Highway, Room 355 ~ I L E o· · 
San Diego, CA 92101-2469 r: 

4 Telephone: (619) 531-6259 c,.,,,,~,s,p1r1orco,o · 

E-mail: timothy.barrv{rusdcounty.ca.gov 
5 Exempt From FilingFees (Gov't Code§ 6103) 

OCT -4 2016 
.. 

6 Attorneys for Defendants By:J, CERDA 

7 

8 

9 

10 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

11 

13 

v. 

15 MICHAEL VU, San Diego Registrar of 
Voters, HELEN N. ROBBINS-MEYER, San 

16 Diego County Chief Administrative Officer, 
SAN DIEGO COUNTY, a public entity; 

17 DOES 1-10, 

18 Defendants. 

19 

No. 37-2016-00020273-CL-MC-CTL 
Action Filed: June 16, 2016 

MOTION FOR JUDGMENT OF 
NONSUIT ON BEHALF OF 
DEFENDANT HELEN ROBBINS
MEYER 

IMAGED FILE 

Trial Date: 10/4/2016 
Time: 9:00 a.m. 
Dept.: 73 . 

ICJ: Hon. Joel Wohlfell 

20 The Court should enter a judgment of nonsuit in favor of Helen Robbins-Meyer 

21 ("Robbins-Meyer'), the Chief Administrative Officer ("CAO") of the County of San Diego, who 

22 has been named as defendant for the sole purpose of harassment. Other than identifying 

23 Robbins-Meyer as the CAO, there is not a single factual allegation in plaintiffs' Second 

24 Amended Complaint ("SAC") that pertains to her. Moreover, plaintiffs requested relief- a 

25 declaration of the obligations of the Registrar with regard to the one-percent manual tally 

26 required by Elections Code Section I 5360 and a writ of mandate requiring the Registrar to 

27 "fully comply'; with that statute-has nothing to do with Robbins-Meyer. Plaintiffs simply 

28 wants to keep her as a defendant in this action to harass her and draw further media attention to 

MOTION FOR JUDGMENT OF NONSUIT ON BEHALF OF DEFENDANT HELEN ROBBINS-MEYER 
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13 
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27 

28 

a case which, at bottom, is about how the Registrar has interpreted his obligations under the law. 

Defendants' motion for nonsuit should be granted. 

I. 

STANDARD ON A NON-SUIT MOTION 

A defendant may move for the court for a judgment of nonsuit after the plaintiff has 

completed his or her opening statement, or after the presentation of plaintiffs evidence fa a trial 

by jury. Code ofCiv. Proc. §581c (a). A motion for nonsuit tests the legal sufficiency of the 

evidence presented, in effect operating as a demurrer to plaintiffs evidence. John Norton 

Farms, Inc. v. Todagco, 124 Cal.App.3d 149, 160 (1981). The motion lies when the plaintiff's 

evidence, taken as true and construed in favor of plaintiff, is insufficient to entitle plaintiff to 

relief under any applicable theory. O'Keefe v. South End Rowing Club, 64 Cal.2d 729, 733 

(1966). In a proper case, the court has a duty to forestall the cost and delay of further 

proceedings by granting a motion for nonsuit. Id. at 746. In other words, a defendant is entitled 

to a nonsuit if the trial court determines that, as a matter of law, the evidence presented by 

plaintiff is insufficient to permit a jury to find in his favor. 

II. 

PLAINTIFFS' REQUEST FOR DECLARATORY RELIEF HAS NOTHING TO DO 

WITH ROBBINS-MEYER 

In the operative Second Amended Complaint, plaintiffs allege the "Registrar is in 

violation of the clear intent of the law" and pray for the following declaratory relief: 1) that a 

larger sample of vote-by-mail ballots be included in the one percent manual tally; 2) that 

defendants be required to produce "data files" corresponding to the "report ofvotes cast" for 

batches in the vote-by-mail manual tally; 3) that the Court "require that the Registrar" to 

document procedures regarding vote-by-mail ballots in the one percent manual tally; and 4) 

"that the Court require that after procedures are documented, that unofficial results be published 

and provided to the public, and the one percent manual tally will be re-started for all [vote-by

mail] and provisional ballots, including a new random selection after the results have been fixed 

ballots in the one percent manual tally." SAC 136. Setting aside the fact that the above relief 

2 
MOTION FOR JUDGMENT OF NONSUIT ON BEHALF OF DEFENDANT HELEN ROBBINS-MEYER 
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26 

l 
does not appropriately request a declaration of rights, is unintelligible in some iJlt1t#J~L, and 

requests relief that this Court has no legal authority to ·grant, for purposes of this motion, the 

important point is that none of the above has anythingto do with Robbins-Meyer. Plaintiffs 

request no declaratory relief regarding the obligations or duties of, or their rights with respect to 

Robbins-Meyer, and thus there is no legal basis for her to remain as a defendant in this action. 

III. 

PLAINTIFFS DO NOT SEEK TO COMPEL ANY ACTION BY ROBBINS-MEYER BY 

WRIT OF MANDATE 

To state a claim for a traditional writ of mandate, a petition must allege: l) a clear, 

present, and ministerial duty upon the part ofa respondent, 2) the petitioner's clear, present and 

beneficial right to performance of that duty, and 3) that there is no other plain, speedy, and 

adequate remedy. See Excelsior College v. Cal. Board of Registered Nursing, l 36 Cal. App. 4th 

1218, 1237 (2006); County of San Diego v. State of Calif., 164 Cal. App. 4th 580, 593 (2008). 

"A ministerial duty is an obligation to perform a specific act in a manner prescribed by law 

whenever a given state of facts exists, without regard to any personal judgment as to the 

propriety of the act." People v. Picklesimer, 48 Cal.4th 330, 340 (2010); see also County of San 

Diego, 164 Cal. App. 4th at 593. As respects a writ that seeks to compel acts of an individual, 

"[a] writ of mandamus will issue only against a person, officer or inferior tribunal 'to compel the 

performance of an act which the law specially enjoins' upon such individual or officer." 

Bandini Estate Co. v. Payne, IO Cal. App. 2d 623, 625 (1935). 

Plaintiffi; request for a writ of mandate is similarly aimed solely at the Registrar. 

Plaintiffs seek a writ of mandate requiring defendants to "fully comply with the breadth [sic] 

California Elections Code Section 15360." SAC ,i 40. The manual tally procedure described in 

Elections Code Section 15360 is solely within the purview of the "elections official" who, in the 

County of San Diego is the Registrar of Voters, Michael Vu. Here,pPlaintiffs have alleged no 

legal basis for this court to "compel" Robbins-Meyer to do anything. 

27 //// 

28 //// 

3 
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1 CONCLUSION 

2 Plaintiffs have alleged no facts against Robbins-Meyer and they seek no relief as respects 

3 Robbins-Meyer. She was clearly named as a defendant in this action for the sole purpose of 

4 harassment. For the foregoing reasons, defendants respectfully request that this Court enter a 

5 judgment of nonsuit in favor of Helen Robbins-Meyer. 
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28 

DATED: October 4, 2016 TIIOMAS E. MONTGOMERY, County Counsel 

By: s/Stephanie Karnavas 
STEPHANIE KARNA VAS, Senior Deputy 

Attorneys for Defendants 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 10/05/2016 TIME: 09:00:00 AM 

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Kristy Montalban CSR# 13551 
BAILIFF/COURT ATTENDANT: R. Camberos AM IT. Neal PM 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Civil Court Trial 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Michael Vu, Defendant, present. 
Stephanie Karnavas, counsel present for Defendant(s) 

8:58 am This being the time previously set for further Court trial in the above entitled cause, having been 
continued from 10/4/16, all parties and counsel appear as noted above and court convenes. 

Court and counsel discuss witness schedule. 

9:00 am Raymond Lutz, previously sworn, resumes the stand for further cross examination by Attorney 
Barry on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of Defendant(s): 

9. Correspon~ence COP· Vu dated 10/9/2014 
10. Correspondence COP· Vu dated 10/14/2014 
11. Correspondence COP · Vu dated 5/4/2016 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s): 

195. Email from Ray Lutz to voter.services dated 7/4/16 

9:26 am unreported sidebar conference is held until 9:28 am, thereafter examination resumes. 

DATE: 10/05/2016 
DEPT: C-73 

MINUTE ORDER Page 1 
Calendar No. 3 



CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

9:42 am Redirect examination of Raymond Lutz commences by Attorney Geraci on beha1f'JFJ}f~ntiff, 
Raymond Lutz. 

The following Court's exhibit(s) is marked for identification and admitted on behalf of Plaintiff: 

56. Unofficial Results of June 8, 2016, at 3:00 p.m. "Snapshot File" CD 

9:54 am Rec~oss examination of Raymond Lutz commences by Attorney Barry on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The witness is excused, subject to recall. 

9:57 am Erin Mayer, called pursuant to Evidence Code 776, is sworn and examined by Attorney Geraci 
on behalf of Plaintiff Raymond Lutz. 

10:20 am Redirect examination of Erin Mayer commences by Attorney Karnavas on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

10:23 am Recross examination of Erin Mayer commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

10:27 am The witness is excused. 

10:27 am Court is in recess. 

10:40 am Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

10:40 am Deborah Seiler is sworn and examined by Attorney Barry on behalf of Defendant(s), County of 
San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of Defendant(s): 

138. Deborah Seiler CV 
100. Senate Bill No. 1235, as introduced, February 6, 2006 
101. Senate Bill No. 1235, as amended, August 7, 2006 
102. Senate Bill No. 1235, as amended, August 21, 2006 
103. Senate Bill No. 1235, as chaptered, September 30,2006 
104. Senate Bill No. 2769 as chaptered, September 30, 2006 
180. Assembly Bill No. 2769, as Amended, May 26, 2009 
105. Senate Bill No. 46 as chaptered, June 22, 2010 
106. Senate Bill No. 985 as chaptered, July 1, 2011 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s): 

110. Letter dated February 26, 2010 from San Diego ROV to Raymond Lutz 

The following Court's exhibit(s), having been previously identified, is now admitted on behalf of Plaintiff: 
109 

DATE: 10/05/2016 
DEPT: C-73 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

11 :40 am Unreported sidebar conference is held until 11 :44 am, thereafter trial resumes. 

Objections to exhibit 110 are overruled. The Court will receive into evidence exhibits 110. 
Exhibit 62 is also received into evidence by the Court. 

11 :49 am Court is in recess. 

1 :21 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

1 :21 pm Deborah Seiler, previously sworn, resumes the stand for further cross examination by Attorney 
Geraci on behalf of Plaintiff, Raymond Lutz. 

The following Court's exhibit(s) is marked for identification on behalf of Plaintiff: 

59. Legislative History of 15360 (54 pages) 

The Court informs counsel exhibit 59 will be received into evidence in its entirety 

1 :58 pm Redirect examination of Deborah Seiler commences by Attorney Barry on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

2:03 pm Recross examination of Deborah Seiler commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

2:03 pm The witness is excused. 

2:05 pm Charles Wallis, called pursuant to Evidence Code 776, is sworn and examined by Attorney 
Geraci on behalf of Plaintiff Raymond Lutz. 

The following Court's exhibit(s) is marked for identification on behalf of Plaintiff: 

66. Comparison of Snapshot Ballot Count with Manual Tally System Ballot Count 

The Court sustains the objection and is inclined to exclude exhibit 66. 

44. Report showing which precincts are in that "BATCH" or "Deck" and any other reports 
or documentation regarding "BATCH" or "Decks" 

2:33 pm Redirect examination of Charles Wallis commences by Attorney Karnavas on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibits are marked for demonstrative purposes only on behalf of 
Defendant(s ): 

155. Photos re: Server and Tabulation Room 
154. Photos re: TSX Machine 

DATE: 10/05/2016 
DEPT: C-73 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

3:00 pm Court is in recess. 8'i66 

3:16 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

3:16 pm Charles Wallis, previously sworn, resumes the stand for further redirect examination by 
Attorney Karnavas on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibits are marked for demonstrative purposes only on behalf of 
Defendant(s) 

152. Photos re: Poll Scanner and Memory Card 
158. Demonstrative - Ender Card 
190. PaperTape 
150. November 2016 Election Night Counting Floor Configuration 

The Court's receives into evidence the following exhibits: 155, 154, 152, 158, 190, and 150 

Court's exhibit 151 is played as demonstrative purposes only on behalf of Defendant(s) 

151. ROVVideo 

The following Court's exhibit(s) are marked for identification on behalf of Defendant(s): 

153. Photos re: Scanner to Central Tabulator 
157. Demonstrative - Batch Start Card 
159. Demonstrative - Calibration Card 
175. Summary for 105000 Rancho Bernardo, All Races 15 Manual Tally - Polls Ballot 

4:21 pm Recross examination of Charles Wallis commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

4:28 pm Responsive examination of Charles Wallis commences by Attorney Karnavas on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) is marked for identification and admitted on behalf of Defendant(s): 

149. SOS Uniform Vote Counting Standards 

4:30 pm The witness is excused. 

Court and counsel discuss witness scheduling. 

4:36 pm Court is adjourned until 10/06/2016 at 09:00AM in Department 73. 

DATE: 10/05/2016 
DEPT: C-73 

CJ,d.~y 
Judge Joel R. Wohlfeil 
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- . . -
ADDITIONAL EXHIBIT LIST . 

I - - ,U Clirt ot lh• Sr,•rl•r Court 

OCT -5 2016 
CASE NAME: Lutz vs Michael Vu . 

By:J. CERDA 
CASE NUMBER: 37-2016-00020273-CL-MC-CTL 

. 

NO. P/D DESCRIPTION ' IDENTlFIED RECEIVED 
Email from Raymond Lutz to Voter Services 

195 D dated 7/4/16 10/5/16 10/6/16 
F 

Deposition Excerpts of Julie Rodewald dated 
196 D 9/23/16 10/6/16 

Counter Designation Excerpts of Julie 
197 p Rodewald dated 9/23/16 10/6/16 

' 

198 p 
· Dcpositio~ Excerpts of Julie Rodewald dated 

9/23/16 10/6/16 

., • .. 

199 D Sample Ballots for Upcoming Election 10/6/16 ,o.,_ {~(p 

'< 

200 D Report to the Legislature dated 3/1/2012 10/11/16 

201 D California Secretary of State, Post-Election 10/11/16 
Risk-Limiting Audit Pilot Program 2011-2013 

. 



WITNESS LIST 

WITNESS LIST 
tc, I L E .D 

l ol th S11p11i'tr Corl 

CASE NAME: Ravmond Lutz vs. Michael Vu 
1 er -5 2015 

CASE NUMBER: 37-2016-00020273-CL-MC-CTL 
I y: J. CERDA 

WITNESS P/D PERCP. EXPERT· DATE 
1. 

Deborah Seiler D X 10/5/16 
2. 

Jill La Vine D X 10/6/16 

3. 
Dean Logan D X 10/6/16 

4. 
Julie Rodewald (deposition of9/2/16) D X 10/6/16 

s. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 10/06/2016 TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Kristy Montalban CSR# 13551 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Civil Court Trial 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present forDefendant(s). 
Michael Vu, Defendant, present. 
Stephanie Karnavas, counsel, present for Defendant(s) 

9:05 am This being the time previously set for further Court trial in the above entitled cause, having been 
continued from 10/5/16, all parties and counsel appear as noted above and court convenes. 

Court and counsel discuss exhibit 59. Court directs counsel to meet and confer as 
to exhibit 59. 

9:12 am Jill LaVine is sworn and examined by Attorney Barry on behalf of Defendant(s), County of San 
Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s): 

107. Letter dated September 15, 2016 from Alex Padilla, Secretary of State to 
County Registrars/Clerks 

9:30 am Unreported sidebar conference is held until 9:35 am, thereafter trial resumes. 

The following Court's exhibit(s), having been previously identified, is now ADMITTED on behalf of 
Defendant(s): 107 

9:44 am Cross examination of Jill LaVine commences by Attorney Geraci on behalf of Plaintiff, Raymond 
Lutz. 

DATE: 10/06/2016 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

The following Court's exhibit(s) are marked for identification and ADMITTED on behalf of Plaintiff: 

68. Memo County of Sacramento ROV 11/19/2014 
69. Memo County of Sacramento ROV 06/30/2016 

10:04 am Redirect examination of Jill LaVine commences by Attorney Barry on behalf of Defendant(s), 
County of San Diego, Michael Vu, Helen Robbins-Meyer. 

10:07 am Recross examination of Jill LaVine commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

10:09 am The witness is excused. 

10:1 O am Dean Logan is sworn and examined by Attorney Barry on behalf of Defendant(s), County of 
San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) is marked for identification and ADMITTED on behalf of Defendant(s): 

139. Dean Logan CV 

10:30 am Court is in recess. 

10:45 am Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

10:45 am Dean Logan, previously sworn, resumes the stand for further direct examination by Attorney 
Barry on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s), having been previously identified, is now ADMITTED on behalf of 
Defendant(s): 195 

11 :07 am Cross examination of Dean Logan commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

11 :18 am Redirect examination of Dean Logan commences by Attorney Barry on behalf of Defendant(s), 
County of San Diego, Michael Vu, Helen Robbins-Meyer. 

11 :21 am Recross examination of Dean Logan commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

11 :23 am The witness is excused. 

Attorney Barry informs the Court he will be reading excerpts from the 9/23/16 deposition 
of Julie Rodewald. The Court marks the deposition excerpts as exhibit 196. 

Attorney Geraci states he will also be reading counter designation excerpts of Julie Rodewald 
dated 9/23/16. The Court marks the counter designation excerpts as exhibit 197 and 198. 

DATE: 10/06/2016 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

11 :31 am Excerpts from the 9/23/16 deposition of Julie Rodewald are read by Attorney B!f,,! I 
and Attorney Karnavas. Counsel waive reporting. 

11 :49 am Counter designation excerpts of Julie Rodewald are read by Attorney Barry and 
Attorney Karnavas. 

12:03 pm Court is in recess. 

1 :32 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

1 :32 pm Michael Vu, previously sworn, resumes the stand for further direct examination by Attorney 
Barry on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) is marked for identification and ADMITTED on behalf of Defendant(s): 

140. Michael Vu CV 

Attorney Barry submits Sample Ballots for Upcoming Election which the Court marks as 
exhibit 199 (demonstrative purposes only). 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s) 

148. Provisional Ballot Result Report 

The following Court's exhibit(s) are marked for identification and ADMITTED on behalf of Defendant(s): 

146. Procedure for Processing VBM Ballots 
177. Processing Mail Ballots Chart 
171. Ballot Processing Chart 

Attorney Barry shows exhibit 181 for demonstrative purposes only: 

181. Pitney Bowes Video 

The following Court's exhibit(s) are marked for identification and ADMITTED on behalf of Defendant(s): 

147. Procedures for Processing Provisional Ballots 
176. Provisional Ballot Envelope 

The following Court's exhibit(s) is marked for identification on behalf of Defendant(s): 

178. Provisional Ballot Processing 

DATE: 10/06/2016 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

3:03 pm Court is in recess. 

3:16 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

3:16 pm Michael Vu, previously sworn, resumes the stand for further direct examination by Attorney 
Barry on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s), having been previously identified, is now ADMITTED on behalf of 
Defendant(s): 178 

The following Court's exhibit(s) is marked for identification and ADMITTED on behalf of Defendant(s): 

179. 1% Manual Tally Sheets 

3:52 PM Cross examination . of Michael Vu commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

4:13 pm Redirect examination of Michael Vu commences by Attorney Barry on behalf of Defendant(s), 
County of San Diego, Michael Vu, Helen Robbins-Meyer. 

4:15 pm The witness is excused. 

Court and counsel discuss witness scheduling and closing arguments. 

4:20 pm Court is adjourned until 10/11/2016 at 09:00AM in Department 73. c;,.t~y 

DATE: 10/06/2016 
DEPT: C-73 

Judge Joel R. Wohlfeil 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 10/11/2016 TIME: 09:00:00 AM 

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Kristy Montalban CSR# 13551 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Civil Court Trial 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Michael Vu, Defendant, present. 
Stephanie Karnavas, counsel, present for Defendant(s) 

9:05 am This being the time previously set for further Court trial in the above entitled cause, having been 
continued from 10/6/16, all parties and counsel appear as noted above and court convenes. 

Court and counsel discuss exhibit 1 and 59. Attorney Geraci informs the Court he has a correct 
version of the exhibit which he would like to replace. Attorney Barry has no objection. The Court 
will receives into evidence Exhibit 1. 

As to exhibit 59, parties are directed to lodge exhibit 59 with the court. 

Court and counsel also discuss closing arguments. 

9:20 am Phillip Stark is sworn and examined by Attorney Geraci on behalf of Plaintiff, Raymond Lutz. 

The following Court's exhibit(s) is marked for identification and admitted on behalf of Plaintiff: 

53. Curricula Vitae Phillip Stark 

9:48 am Unreported sidebar conference is held until 9:49 am, thereafter examination resumes. 

10:08 am Cross examination of Phillip Stark commences by Attorney Karnavas on behalf of 
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CASE TITLE: Lutz vs Michael Vu [IMAGED] CASE NO: 37-2016-00020273-CL-MC-CTL 

Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 
5;ii,\ I 4 

10:30 am Court is in recess. 

10:44 am Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

10:44 am Phillip Stark, previously sworn, resumes the stand for further cross examination by Attorney 
Karnavas on behalf of Defendant(s), County of San Diego, Michale Vu, Helen Robbins-Meyer. 

The following Court's exhibit(s) are marked for identification on behalf of Defendant(s): 

200. Report to the Legislature dated 3/1/2012 
201. California Secretary of State, Post-Election Risk-Limiting Audit Pilot Program 2011-2013 
130. Summary Report - 1 % Manual Tally of Ballots and 100% Manual Tally of Early Voting 

Touchscreens, dated June 7, 2016 
143. Letter dated July 19, 2007 from Los Angles CO ROV Connie McCormick to David Jefferson 
144. Letter dated April 6, 2009 from San Diego CO ROV Deborah Seiler to Office of Administrative Law 

12:00 pm Court is in recess. 

1 :30 pm Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. 

1 :30 pm Phillip Stark, previously sworn, resumes the stand for further Cross examination by Attorney 
Karnavas on behalf of Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

1 :38 pm Redirect examination of Phillip Stark commences by Attorney Geraci on behalf of Plaintiff, 
Raymond Lutz. 

1 :42 pm Recross examination of Phillip Stark commences by Attorney Karnavas on behalf of 
Defendant(s), County of San Diego, Michael Vu, Helen Robbins-Meyer. 

1 :43 pm The witness is excused. 

Court and counsel go over the exhibit list of all exhibits that have been admitted. Upon the 
Court's inquiry, Attorney Geraci and Attorney Barry move no further exhibits. 

Court inquires of counsel as to closing arguments and time estimates. 

Counsel would like to file written closing briefs. The Court directs counsel to file and serve their 
15-page written briefs on or before 10/21/16. No courtesy copies need to be filed. 

1 :51 pm Attorney Geraci presents closing argument on behalf of Plaintiff. 

2:10 pm Attorney Barry presents closing argument on behalf of Defendant(s). 

2:46 pm Attorney Geraci presents rebuttal argument on behalf of Plaintiff. 

The Court instructs counsel to provide the Court and clerk with a complete and correct 
set of exhibits. 
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2:55 pm Court is adjourned in this matter. 
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Michael Vu, sued in his official capacity as the Registrar of Voters for the County of San 

2 Diego ("Vu"), and the County of San Diego ("County") respectfully submit the following 

3 Closing Brief in opposition to plaintiffs' action for declaratory relief and petition for writ of 

4 mandate. 

5 INTRODUCTION 

6 The primary issue to be decided by this court is whether the Registrar of Voters properly 

7 perfonned the statutorily mandated I percent manual tally during the official canvass of the June 

8 Presidential Primary and whether the Registrar should be required to change how it performs the 

9 I percent manual tally in the upcoming November Presidential General Election. 

10 L 

11 THE POST ELECTION MANUAL TALLY 

J 2 "During the official canvass" elections officials are required to conduct a "public manual 

13 tally of the ballots tabulated by (the vote tabulating system], including vote by mail ballots" 

14 using one of two approved methods. Elections Code1 Section 15360. Section 15360(a}(I} 

15 permits elections officials to: complete a "manual tally of the ballots, including vote-by-mail 

16 ballots, cast at I percent of the precincts chosen at random" (Section 15360(a)(l)(A)); and for 

J 7 each race not included in the initial group of precincts, to select and count one additional 

J 8 precinct. Section l 5360(a}(l )(B)(i). Section l 5360(a)( I )(B)(ii) also provides that additional 

19 precincts may be selected at the discretion of the elections official. 

20 Alternatively, elections officials may opt to conduct a two part manual tally that includes 

21 the ballots cast in I percent of the precincts on election-day, excluding vote by mail ("VBM") 

22 ballots, and I percent of the VBM ballots cast in the election in batches randomly selected by 

23 the elections official. Section 15360(a)(2). 

24 Because the Registrar performed the manual tally utilizing the method set forth in Section 

25 15360(a)(l), defendants will limit its discussion below to the Registrar's implementation of the 

26 I percent manual tally utilizing this method. 

27 //// 

28 
1 Unless otherwise noted all references are to the Elections Code. 
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II. 

2 THE REGISTRAR PROPERLY EXERCISED HIS DISCRETION IN CONDUCTING 
THE 1 PERCENT MANUAL TALLY AND IT WOULD BE IMPROPER FOR THE 

3 COURT TO ISSUE A WRIT INTERFERRING WITH THE EXERCISE OF HIS 
' DISCRETION 

4 

5 Section 15360 provides that a I percent manual tally "shall" be conducted using one of 

6 the methodologies described in that section. But the use of the term "shall" does not eliminate a 

7 public official's discretion in carrying out his or her statutory duty. See California Public 

8 Records Research, Inc. v. County of S/anislaus, 246 Cal.App.4th 1432, 1453-54 (2016). Unless 

9 the statute requires a particular action, the official retains discretion. Id. In other words, an 

IO action is ministerial only if the public officer "is required to perform in a prescribed manner" 

11 and "without regard to his or her own judgment or opinion concerning the propriety of such 

12 act." Ridgecresl Charier School v. Sierra Sands Unified School DisJrict, 130 Cal.App.4th 986, 

13 1002 (2005) (citations omitted). In the context of elections, courts have repeatedly recognized 

14 that local elections officials exercise discretion in fulfilling their statutory duties relating to the 

15 processing and counting of ballots. See Clark v. McCann, 243 Cal.App.4th 910, 918 and 920 

16 (2015); Escalante v. Cily of Hermosa Beach, 195 Cal.App.3d 1009, 1024-25 (1987); Mapstead 

17 v. Anchundo, 63 Cal.App.4th 246, 268 (1968). Likewise, local elections officials exercise 

18 discretion in fulfilling their statutory duty to conduct a 1 percent manual tally. 

19 As relevant here, the Registrar has discretion regarding the timing of the manual tally. 

20 Section 15360 requires a manual tally "during the official canvas" that extends 3 I days past the 

21 election.2 § 15360 (a) ( capitalization omitted) ( emphasis added). But the precise timing of the 

22 manual tally within this 31 day,period is left to the discretion of local elections officials. While 

23 some smaller counties may conduct the manual tally after most or all ballots are processed, 

24 larger counties like Los Angeles, San Diego and Sacramento that are faced with a much greater 

25 · number ofVBM and provisional ballots may conduct the manual tally before all of these ballots 

26 are processed. This practice retlects the inherent and practical problems that delaying the 

27 

28 2 Presidential Election Returns must be canvassed and sent to the Secretary of State within 28 
days after the election. Section 15375(d). 

2 
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manual tally would pose to completing the official canvass in a timely manner. As 

2 demonstrated by the evidence and testimony, not only is the processing and counting ofVBM 

3 and provisional ballots extremely complicated and labor intensive, the Registrar must now 

4 accept VBM ballots for up to three days after the election (Section 3020(b) and voters now have 

5 up to eight days after the election to sign their VBM envelope (Section 3019(1)). 

6 The Registrar's exercise of discretion may result in less than all VBM ballots being 

7 included in the manual tally, but the manual tally is not a recount. The manual tally is a test to 

8 verify that voting machines correctly recorded the ballots that were counted by those particular 

9 machines. See Nguyen v. Nguyen, 158 Cal.App.4th 1636, 1643 (2008). ('"l percent manual 

IO tally' is a procedure used in California to test whether there are any discrepancies between the 

11 electronic record generated by a voting machine and what is essentially a manual audit of that 

12 electronic record.") 

13 As demonstrated by the evidence and testimony, VBM and provisional ballots are paper 

14 ballots, just as are the ballots cast at the polls, and are tabulated using the same vote tabulating 

15 system used to tabulate ballots cast at the polls. Also, as demonstrated at trial, the vote 

16 tabulating system is constantly tested both before and during the official canvass to ensure that 

17 the vote tabulating system has not been tampered with. If the manual tally verifies that the 

18 voting machines are correctly recording all ballots, including VBM ballots, these machines will 

19 correctly record all VBM and provisional ballots processed after the manual tally is complete. 

20 While a court may issue a writ of mandate to compel a public officer to perform a 

21 ministerial, mandatory duty (see Code Civ. Proc., § 1085; City of Dinuba v. County of Tulare, 

22 41 Cal.4th 859, 868 (2007)), a writ will not lie to control the discretion conferred upon a public 

23 officer absent an abuse of discretion. Ellena v. Department of Insurance, 230 Cal.App.4th 198, 

24 205-06 (2014). No abuse of discretion has been shown here. Likewise, no entitlement to 

25 declaratory relief is shown. It is also a cardinal rule of statutory construction that courts will not 

26 insert words into a statute in the guise of interpretation. See Boy Scouts of America Nat. 

27 Foundation v. Superior Court, 206 Cal.App.4th 428,446 (2012). Here, Section 15360 requires 

28 /// 
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that the Registrar conduct a I percent manual tally "during the official canvas;" it does not 

2 require that the tally be conducted at a particular time (such as after all ballots are counted). 

3 III. 

4 PLAINTIFFS' INTERPRETATION OF SECTION 15360 IS NOT SUPPORTED BY THE 
LEGISLATIVE HISTORY OF SECTION 15360 

5 

6 

7 

8 

9 

JO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

At trial, defendants presented testimony and evidence regarding the origin of the I 

percent manual tally from its inception through the current version of the law. Defendants will 

not again delve into the lengthy history of what is now Section 15360 but rather will focus on 

the legislative amendments to Section 15360 that were enacted in 2006 and became effective 

January I, 2007. 

In 2006 two competing bills worked their way through the legislative process. SB 1235 

was introduced by then State Senator Debra Bowen. As indicated in the legislative history, SB 

1235 was the result of anecdotal reports that some counties were not including any absentee 

(now referred to as vote by mail) or provisional ballots in their manual tally. (Exh. 59, p. I00.)3 

As introduced, SB 1235 proposed to amend Section 15360 to expressly provide as follows: 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a ~ublic manual tally of the 
ballots tabulated by those devices including absent voters [sic] ballots, 
prov!sional ballots and ballots cast in s~tellite !01;ations, cast i_n I percent of the 
precmcts chosen at random by the elections official. (Emphasis added.) 

In addition, SB 1235 proposed to add language requiring election officials to use either a 

random number generator or other method specified in regulations to be adopted by the 

Secretary of State to randomly choose the initial precincts to be included in the manual tally. 

As introduced, AB 2769 focused on the Liming and notice requirements for the manual 

tally; the reporting requirements for reporting the results of the manual tally to the Secretary of 

State; and the establishment ofunifom1 procedures for the manual tally by the Secretary of 

3 Each election official who testified at trial indicated that before the 2006 amendments to 
Section 15360 they conducted the I o/o manual tally based on the semifinal official canvass, i.e. election 
night results. Each election official also testified that their practice did not change after the 
amendments. In addition, there is nothing in the text of Section 15360 or in the legislative history for 
Section 15360 that would indicate that the amendments enacted in 2006 were in any way intended to 
address that practice or required elections officials to change the practice of basing their I% manual tally 
on the semifinal otTtcial canvass. 
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State's office. As introduced, AB 2769 also provided that: "[t]he manual tally shall include all 

ballots cast by voters in each of the precincts selected, including absentee, provisional, and 

special absentee ballots." (Emphasis added.) 

AB 2769 was amended on May 26, 2006, and the provision relating to "all ballots cast by 

voters in each of the precincts selected, including absentee, provisional, and special absentee 

ballots." was deleted. Similarly, on August 7, 2006, SB 1235 was amended expressly deleting 

the reference to "provisional ballots, and ballots cast at satellite locations". As amended, 

proposed Section 15360(a) read: 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voter's [sic] ballots, 
previsie116: h6ll-efs 611d h6ll-ets e6sl i11 S6te#ile l-ee6tiens, cast in 1 percent of the 
precincts chosen at random by the elections official." (Emphasis added.) 

During the legislative process the two bills were further amended so that each bill 

substantially mirrored the other. The Governor subsequently signed both bills into law but 

because AB 2769 (Stats 2006, ch. 894) was chaptered after SB 1235 (Stats 2006, ch. 893) AB 

2769 "chaptered out" SB 1235, and became the operative amendment going forward. As 

enacted by AB 2769 Section 15360 provided that: 

During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voters' ballots, cast in I 
percent of the precincts chosen at random by the elections official. 

20 "'When the Legislature chooses to omit a provision from the final version of a statute 

21 which was included in an earlier version, this is strong evidence that the act as adopted should 

22 not be construed to incorporate the original provision.' [citation]" UFCW & Employers Benefit 

23 Trust v. Sutter Health 241 Cal.App.4th 909,927 (2015), citing People v. Delgado 214 

24 Cal.App.4th 914, 918 (2013). See also, Berry v. American Exp. Publishing, Inc. 14 7 

25 Cal.App.4th 224, 231 (2007)- "courts must not interpret a statute to include terms the 

26 Legislature deleted from earlier drafts." As such, it is clear that the Legislature considered but 

27 rejected the idea that provisional ballots and "all" vote by mail ballots were to be included in the 

28 manual tally. 
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In support of its argument, defendants urge the court to also consider the following 

2 documents contained in Exhibit 59: 

3 p. 30 Amendments to Senate Bill No. 1235; 

4 p. 39 - 44 Governor's Office of Planning & Research dated 9/7/2006; 

5 p. 48 Letter from Sen. Bowen to Governor; 

6 p. 60 - 61 Department of Finance.Enrolled Bill Report dated August 21, 2006; 

7 p. 119 - 120 Assembly Committee on Appropriations, Hearing date August 9, 2006; 

8 p. 123 - 135 Senate Third Reading, As Amended August 21, 2006; 

9 p. 126 - 130 Senate Rule Committee - Unfinished Business, dated August 26, 2006; and 

10 p. 155 - 156 Department of Finance Bill Analysis dated August 8, 2006. 

11 Defendants also note that pages 3 through 14 of Exhibit 59 expressly relate to another 

12 bill, AB 707, which was never enacted by the Legislature and therefore never became law. 

13 Defendants question the relevance of these documents to the issues before the court. 

14 IV. 

15 PLAINTIFFS' INTERPRETATION OF SECTION 15360 IS NOT SUPPORTED BY THE 
EXPRESS LANGUAGE OF THE STATUTE 

16 

17 The interpretation of Section 15360 urged by plaintiffs would require the court to reinsert 

18 the words "provisional" and "all" back into the text of Section 15360. Such an interpretation 

19 would be contrary to the rules of statutory interpretation and should not be adopted by the court. 

20 When interpreting a statute the court is "to ascertain and declare what is in terms or in substance 

21 contained therein not to insert what has been omitted." CCP § 1858. 

22 In this case, the Legislature clearly considered and rejected the inclusion of provisional 

23 ballots in the 1 percent manual tally. It would therefore be error for the court to read the word 

24 "provisional" into the text of Section 15360. 

25 It would also be error for the court to insert the word "all" into the text of Section 15360 

26 with reference to VBM ballots when that word does not actually appear in that context. On the 

27 other hand, when the Legislature intended to include the word "all" in Section 15360, the 

28 /// 
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Legislature did. Section I 5360(b) which pertains to ballots cast on direct recording electronic 

("DRE") voting systems provides that: 

... the official conducting the election shall either include those ballots in the 
manual tally conducted rursuant to paragraph (I) or (2) of subdivision (a) or 
conduct a_public manua tally of those ballots cast on no fewer than I percent of 
all the [DRE] voting machines used in that election chosen at random by the 
elections official." (Emphasis added.)4 

Where drafters of a statute have used a term in one place in a statute and omitted it from 

another place in the same statute, the term should not be inferred where it has been omitted. 

Robertson v. Rodriquez, 36 Cal.App.4th 347,361 (1995). 

v. 
PLAINTIFFS' INTERPRETATION OF SECTION 15360 IS CONTRARY TO THE 

INTENT AND PURPOSE OF SECTION 15360 

12 The stated purpose of the manual tally is "to verify the accuracy of the automated count." 

13 Section 336.5. Ms. Seiler, in her testimony, reaffirmed that the purpose of the manual tally is to 

14 detect whether there are any coding errors in the vote tabulating system. And, as expressly 

15 stated in Section 15360, the manual tally is to occur "[d]uring the official canvass" 

16 simultaneously with the processing and tabulation ofVBM and provisional ballots. In 

I 7 determining the intent and purpose of Section 15360, the court must also consider the overall 

18 statutory scheme in which Section 15360 appears. "'A statute is not to be read in isolation; it 

19 must be construed with related statutes and considered in the context of the statutory 

20 framework."' Hicks v. E.T. Legg & Associates, 89 Cal.App.4th 496,505 (2001). 

21 Plaintiffs argued, without any factual support, that the real utility of Section 15360 is to 

22 detect whether the voting system has been hacked by a corrupt election worker or an outside 

23 third party with the assistance of a corrupt election worker. Plaintiffs went so far as to assert 

24 that the manual tally is the only tool available to voters to detect whether the voting system has 

25 been hacked. Plaintiffs argued that the random selection of precincts for the manual tally must 

26 occur after all VBM and provisional ballots have been processed and counted in order to deter 

27 

28 
4 As testified to by Mr. Vu, the Registrar's office, exercising the discretion granted pursuant to 

Section 15360(a)( I )(B)(ii) remakes I 00% of the ballots cast on DRE voting machines and includes 
I 00% of those ballots in the I% manual tally. 

7 
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1 "fraudsters" from hacking into the voting system and changing the results of an election contest. 

2 Plaintiffs further claim that if all of the ballots are not included in the random selection for the 

3 manual tally, then the results of the election are unreliable. 

4 On the other hand, defendants presented detailed evidence and testimony demonstrating 

5 that the I percent manual tally is but one small component of the official canvass. Defendants 

6 demonstrated that the official canvass is both complex and extremely labor intensive, and that 

7 the entire canvass period is needed to complete all of the tasks that are required by the official 

8 canvass. In addition, defendants presented unrefuted evidence of the extensive security 

9 measures the Registrar has in place to protect the integrity of the election process. Moreover, 

10 plaintiffs' own expert, Dr. Stark, admitted that the I percent manual taJly is wholly ineffective 

11 and inefficient at confirming election results-and.if that was the intended purpose of the tally, it 

12 does a poor job of doing so. 

13 While plaintiffs may believe that the real purpose of Section 15360 is to detect fraud, that 

14 is not its function. Plaintiffs' interpretation of Section 15360 would require the court to ignore 

15 the stated purpose of Section 15360; ignore the overarching language of Section 15360(a) that 

16 the manual taJly is to occur during the official canvass; and ignore the statutory scheme in which 

I 7 Section 15360 is contained. Such interpretation should be rejected outright by the court. 

18 VI. 

19 PLAINTIFFS FAILED TO PRESENT EVIDENCE THAT WOULD ENTITLE 
THEM TO RELIEF 

20 

21 While plaintiffs argue that the manner in which the Registrar has conducted the I percent 

22 manual tally is erroneous, they have not clearly identified what it is exactly they are asking the 

23 court to do about it. In their Second Amended Complaint ("SAC") plaintiffs ask the court to 

24 issue an order on their declaratory relief claim requiring the Registrar to: 

25 • include a "larger sample ofVBM ballots ... in the manual tally process" 

26 

27 

28 /// 

• "produce data files corresponding to the 'report of the votes cast' for batches in 

the VBM manual tally; 

8 
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• "document their procedures regarding VBM ballots in the one percent manual 

2 tally" which procedures must conform to the conditions dictated by plaintiffs; and 

3 • restart the manual tally "for all VBM and provisional ballots, including a new 

4 random selection after the results have been fixed". 

5 As an initial matter, in requesting the above relief, plaintiffs misapprehend the purpose of an 

6 action for declaratory relief, which is "to be used in the interests of preventive justice, to declare 

7 rights rather than execute them." County of San Diego v. State of California, 164 Cal.App.4th 

8 580, 607-608 (2008)(citations omitted.) Second, plaintiffs can point to no law or other authority 

9 that would require the Registrar to do these things. There is certainly nothing in Section 15360, 

IO for instance, that requires the Registrar to produce data files or document its procedures. Third, 

11 while the interpretation of a statute may be proper matter for declaratory relief, plaintiffs are 

12 asking this court to interfere with the Registrar's exercise of discretion, implicit in the statute, in 

13 determining the appropriate specific process for conducting the manual tally. This is improper. 

14 See Hagopian v. State of California, 223 Cal.App.4th 349,375 (2014) (citing Common Cause v. 

15 Board of Supervisors, 49 Cal.3d 432,445 (1989) for the proposition that a "public entity may 

16 not be compelled to exercise discretion in a particular manner."). 

17 As respects the interpretation of Section 15360 and plaintiffs' request that this court issue 

18 a writ mandating the Registrar "fully comply" with the statute, it is again, unclear what plaintiffs 

19 want. In seeking a writ of mandate, it is plaintiffs' burden to demonstrate that the Registrar has 

20 failed to perform a clear, present, and ministerial duty. See Excelsior College v. Cal. Board of 

21 Registered Nursing, 136 Cal. App. 4th 1218, 1237 (2006); Cty. of San Diego v. State of Calif, 

22 164 Cal. App. 4th 580, 593 (2008). "A ministerial duty is an obligation to perform a specific act 

23 in a manner prescribed by law whenever a given state of facts exists, without regard to any 

24 personal judgment as to the propriety of the act." People v. Picklesimer, 48 Cal. 4th 330,340 

25 (2010); see also Cty. of San Diego, 164 Cal.App.4th at 593. 

26 In the SAC, plaintiffs assert " ... a larger sample ofVBM ballots must be included in 

27 the manual tally process". (SAC p. I 0, I. 18-19). In Plaintiffs' Reply Memorandum of Points 

28 and Authorities in Support oflnjunctive Relief, however, plaintiffs concede they "are not 

9 
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suggesting that the Registrar wait until all of the vote-by-mail ballots have been processed and 

2 included in the official canvass." (Plaintiffs Reply, p. 11, I. 28- p. 12, 1-2.); In an email sent to 

3 elections officials all around the state during the course of this litigation, plaintiff Lutz stated:-

4 "We believe that the provisionals SHOULD be included .... " Exhibit 195. 

5 In short, while plaintiffs contend the Registrar's method of conducting the manual tally 

6 does not comply with Section 15360, they have not clearly articulated what they contend would 

7 constitute "compliance" with the law-· much less demonstrated convincing legal authority that 

8 would support the issuance of a writ instructing the Registrar to perform the tally in a different 

9 manner. In contrast, at trial, defendants put on clear and unrefuted evidence that the manner in 

IO which the Registrar has chosen to comply with his duty to conduct the manual tally fully 

11 satisfies the intent and purpose of Section 15360 under a reasonable interpretation of the law. 

12 Accordingly, the court should decline to issue a writ of mandate that would interfere with the 

13 Registrar's implicit discretion to conduct the manual tally in a manner that he has determined is 

14 appropriate for the County of San Diego. 

15 Finally, to the extent plaintiffs seek a writ requiring the Registrar to go back and redo the 

16 manual tally for the June Presidential Primary-the results of which election have long been 

17 certified- plaintiffs cite no legal authority for why such a request is not moot, and they offered 

18 no evidence at trial of any benefit that would result from a "do over." In other words, plaintiffs 

19 have not met their burden to establish a "beneficial interest" that would compel such an idle act. 

20 CONCLUSION 

21 Plaintiffs believe that Section 15360 is to be used as a tool in detecting nefarious conduct 

22 by "fraudsters". That is not the function of the manual tally. As stated by the Legislature, the 

23 purpose of Section 15360 is to verify the accuracy of the automated vote tabulating system. The 

24 manner in which the Registrar conducts the manual tally satisfies both the intent and purpose of 

25 Section 15360. In contrast, plaintiffs urge the court to adopt an interpretation of Section 15360 

26 Ill 

27 Ill 

28 Ill 
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that is not supported by the express language of the statute, the legislative history, or the facts 

2 and which would run contrary to the intended purpose of the manual tally. For the reasons 

3 stated above, defendants respectfully request the court to deny the relief requested by plaintiffs. 

4 DATED: October 21, 2016 
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1 Plaintifls submit the following Closing Brief for consideration of issues which were 

2 presented during trial 

3 I. 

4 INTRODUCTION 

5 The evidentiarytrialfor this matter concluded on October 11, 2011. The Court invited 

6 additional closing by brief to address the evidence and the interpretation of Elections Code 

7 Section 15360 at-issue in this case. 

8 a 

9 SUMMARY OF CASE 

10 Plaintiff Raymond Lutz filed this action for Declaratory Relief on June 16, 2016 shortly 

11 after the June 7, 2016, Presidential Primary Election, when the San Diego Registrar of Voters 

12 declined to follow the audit process as it is set forth and mandated under California law. 

13 California Elections Code Section 15360 requires each county registrar of voters to conduct a 

14 1 % manual tally ofballots cast at the precinct voting locations and vote-by-mail ballots during 

15 the post-election canvass prior to certification of the election. On June 23, 2016, Plaintifls' 

16 counsel appeared and filed a First Amended Complaint adding Citizens Oversight, lnc. ( a public 

1 7 interest organization focusing on election integrity, among other issues) as a Plaintiff in this 

18 case, and adding a cause of action for irtjunctive relief 

19 The Court ordered an expedited hearing on the request fur a preliminary irtjunction 

20 recognizing that the San Diego Registrar would certify the results on or before July 7, 2016. On 

21 July 6, 2016, the parties presented a case fur preliminary irtjunctive relief and submitted the 

22 matter to the Court. 

23 1n its Minute Order entered on July 25, 2016, the Court issued a ruling onPlaintifls' 

24 Motion fur Preliminary ~unction. The Court took judicial notice that the Secretary of State had 

25 already certified the election results fur the State of California by July 15, 2016, rendering an 

26 irtjunction moot. The Court further provided guidance by stating that it ''is cognizant of the 

27 importance and exigent circumstances in this action, thereby necessitating an expedited ruling in 

28 this matter." (Minute Order, July 25, 2016, page 1) The Court found that ''Plaintifls provide 

Citizens OL!ersight v. Vu, et al. 
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1 evidence that Defendants are not complying with the elections code by fulling to include all 

2 ballots cast in 1 percent of the precincts chosen at random Specifically, Plaintifls demonstrate 

3 Defendants are in violation of the statue by 1) not including any provisional ballots in the manual 

4 tally, and 2) by not including all vote by mail ballots." (Id. at page 2) The Comt concluded that 

5 ''in reviewing the legislative intent and explicit text of section 15360, there is a reasonable 

6 probability Plaintiffs will prevail Section 15360 requires election officials to include 

7 Vote-by-Mail ballots cast and provisional ballots when conducting the one percent manual tally." 

8 (Id.) 

9 Plaintifls filed (with the stipulation of the defendants) a Second Amended Complaint on 

10 August 8, 2016. The Second Amended Complaint added a cause ofactionfor Mandamus and is 

11 the operative pleading for the case. The Comt scheduled an expedited trial for the matter so that 

12 the matter could be submitted and decided before the November 2016 General Election. 

13 m. 

14 SUMMARY OF ARGUMENTS 

15 Although this case presents a simple case of statutory interpretation, the larger issue that 

16 evolved during trial is to identify and effectuate the primary purpose of the statute. Plaintiff 

17 argnes that the purpose of a post-election andit is to serve as a basic and eflective means of 

18 promoting and ensuring public confidence in the verifiable accuracy and integrity of elections. 

19 In fuct, there are a mnnber of goals that a post-election andit may serve, and by emphasizing one 

20 purely teclmical goal to the exclusion of all the larger policy goals, the San Diego Registrar of 

21 Voters makes it impossible to fulfill that fimdarnental objective. All of these goals are inherent 

22 in Elections Code Section 336.5 which indicates that the fimction and purpose of the 1 % manual 

23 tally are " ... to ~ the accuracy of the automated count. "1 (Emphasis added.) Among the 

24 goals an audit can fulfill are: 

25 

26 

27 

28 

1 "One percent manual tally'' is the public process of manually tallying votes in 1 percent 
of the precincts, selected at random by the elections officiai and in one precinct for each race not 
included in the randomly selected precincts. This procedure is conducted during the official 
canvass to verify the accuracy of the automated count. Elections Code § 336.5 

Citizens Oversight v. Vu, et al. 
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• 

• 

• 

• 

• 

creating an appropriate level of public confidence in the results of an election; 

deterring fraud against the voting system; 

detecting and providing infurmation about large-scale, systemic errors; 

providing feedback that will allow for the improvement of voting technology and 

election administration in future years; 

providing additional incentives and benchmarks for elections staff to reach higher 

standards of accuracy; and 

confinning, to a high level of confidence, that a complete manual recount would 

9 not change the outcome of the race. 

10 Because this is a statutory interpretation matter requiring mandamns and declaratory 

11 relief; it was never Plaintiffi;' objective to prove that any one of the statutory preventive goals 

12 were indeed occurring or had occurred, but simply to outline the prophylactic purposes of the 

13 statute itself and why it is important that the Registrar ofVoters comply with the full intent of 

14 the statute. 

15 IV. 

16 SUMMARYOFTHEJUNE7,2016, 

17 PRESIDENTIAL PRIMARY ELECTION 

18 The last statewide California election was on June 7, 2016. This election included a 

19 Presidential Primary Election for the major political parties. The data from this election in 

20 evidence is undisputed (Exlnbit 19; Testimony ofMichael Vu). It may be sl.llilillarized as 

21 follows: 

22 There are 1.52 million registered voters in San Diego County. There were 775,930 

23 ballots cast in 184 contests involving 468 candidates and 52 state and local propositions. Of the 

24 ballots cast, approximately 490,000 were mail ballots (referred to herein as ''Vote-By-Mail" or 

25 ''VBM" ). This represented 62% of the total ballots cast. Approximately256,000 VBM ballots 

26 were included in the 1 % Manual Tally done by the San Diego County Registrar thereby leaving 

27 out the remaining 234,000 VBM ballots entirely. There were 75,386 provisional ballots cast at 

28 the 1522 county precincts, of which 68,653 were ultimately verified and counted in the Official 

Citizens Oversight v. Vu, et al. 
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I Canvass but were not included in the I% Manual Tally. (Testimony of Michael Vu) 

2 Thus, by the numbers, 234,000 VBM plus 68,653 provisional ballots cast at the precincts 

3 (a combined 302,653 ballots) -more than 39% of the 775,930 total votes cast- were omitted 

4 entirely from the I% Manual Tally conducted by defendants. 

5 ~ 

6 TIIE EVIDENCE CONCLUSIVELY SHOWS TIIAT TIIE 

7 SAN DIEGO COUN'IYREGISTRAR OF VOTERS VIOLATED 

8 AND WILL CONTINUE TO VIOLATE ELECTIONS CODE SECTION 15360 

9 The undisputed evidence at trial showed that it is the policy and procedure of the San 

10 Diego Registrar to include only non provisional ballots cast by the close of the precinct polling 

11 places and the corresponding VBM ballots received and fully tabulated by the end of election 

12 night in the manual tally of the selected 1 % of all precincts. The testimony was that this is 

13 referred to as the "semifinal unofficial result" or "semifinal official canvass". 2 (Elections Code 

14 Section353.5; Testimonies ofVu, Wallis, Lutz and Stark). Thus, it remains undisputed that the 

15 Registrar ofVoters violated Elections Code Section 15360 fur the June 7, 2016 election and will 

16 continue to do so without judicial intervention by mandamus and/or declaratory relief There is 

17 no dispute in the evidence about what the San Diego Registrar ofVoters has been doing and 

18 intends to continue doing procedurally, only a dispute about what the statute requires the 

19 Registrar to do pursuant to the required I% Manual Tally. 

20 VI. 

21 TIIE LEGISLATURE UNEQUIVOCALLY INTENDED 

22 TIIAT ALL BALWTS CAST BE INCLUDED 

23 IN THE 1 % MANUAL TALLY 

24 Election Code Section 15360 maybe analyz.ed intrinsically by the plain meaning of the 

25 statute or extrinsically by the legislative intent of the statute. 

26 

27 

28 

2 The "semifinal official canvass" is the public process of collecting, processing, and 
tallying ballots and, fur state or statewide elections, reporting results to the Secretary of State on 
election night. The semifinal official canvass may include some or all of the vote by mail and 
provisional vote totals. Elections Code Section353.5 
Citizens Oversight v. Vu, et al. 
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A. Intrinsic analysis of the statute: The plain meaning of the statute requires 

that all ballots be the subject of the 1 % manual tally. 

Election Code section 15360 prescnbes the 1 % manual tally audit procedure. Section 

15360(a) begins as follows: 

15360(a) During the official canvass of every election in 
which a voting system is used, the official conducting the 
election shall conduct a public manual tally of the ballots 
tabulated by those devices, including vote by mail ballots, 
using either of the following methods: 
(1) (A) A public manual tally of the ballots, including vote by mail ballots, 
cast in 1 percent of the precincts chosen at random by the elections 
official. If 1 percent of the precincts is less than one whole precinct, the 
tally shall be conducted in one precinct chosen at random by the elections 
official. 

Furthermore, Section 15360 unambiguously states that ''not Jess than 1 percent of the 

VBM ballots cast" must be included in the 1 % manual tally. Section 15360(a)(2)(B)(I). This 

quantity must be calculated based on the total nmnber ofVBM ballots cast, not the number of 

VBM ballots counted by the end of election night. 1 % of the total number ofVBM ballots 

counted by the end of election night is, as was shown in triat substantially less than 1 % of the 

total nmnber ofVBM ballots cast, which includes those ultimately to be counted after that point 

and then added to the election night subtotal Thus, including a n::ere 1 % of the total nmnber of 

VBM ballots counted by election night is in direct violation of the statutory requirement that ''not 

less than 1 % of the VBM ballots castin the election" be counted. Section 15360(a)(2)(B)(I) 

(emphasis added). The explicit purpose ofthe 1% tally- ''to verify the accuracyofthe 

automated count," both requires and reinforces this conclusion. Elections Code Section 336.5. 

B. Extrinsic Analysis: The legislative history and intent corroborate the plain 

22 meaning of the statute. 

23 Plaintiffi;' Exhibit 59 presents the Secretary of State Archive for SB1235 and AB2769 

24 which were the legislative steps leading up to the robust changes to Elections Code § 15360 and 

25 provide insight into the legislative history and intent. Following is a sunnnary of Exhibit 59: 

26 II 

27 II 

28 II 
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Page Date 

1 2/6/2006 

4 2/14/2006 

11 2/14/2006 

15 

17 

19 2/24/2006 

20 2/24/2006 

" 
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Title 

SB1235 

AB707 
(Forerunner of 
SB1235 and :first 
to broach the 
issue ofVBM 
ballots to be 
excluded from 
the 1 % manna! 
tally) 

Senate 
Committee on 
Elections, 
Reapportionment 
and 
Constitutional 
Amendments 
(ER&C) 

California 
Secretary of State 
Bruce McPherson 
"One Percent 
Manual Tally 
Uniform 
Procedure" 

CASOS Proposal 
for Legislation 
-!%Manual 
Tally Procedure 

AB2769 (Benoit) 

Assembly 
Republican Bill 
Analysis, 
Elections and 

014~0 
Description 

Initial version says: "This bill would provide 
that the tallied ballots include the absent 
voter's ballots, provisional ballots, and ballots 
cast at satellite locations." 

"The votes on absentee ballots are no Jess 
valid or important than the votes cast at the 
polling place, and the potential for the vote to 
be incorrectly tabulated on an absentee ballot 
is just as likely as a vote cast in a traditional 
polling booth. Therefore, it makes no sense to 
exclude absentee ballots, provisional ballots 
and ballots cast at satellite locations from the 
I% manual tally. By excluding them from the 
manual tally, there is no way to verify that the 
votes cast on them are being recorded 
accurately. Moreover, in the event that 
counties are authorized to conduct an all-mail 
election, this provision would ensure that the 
manual tally is still conducted in those 
COlllltieS." 

'This bill would clarify for all elections, not 
just the June 6, 2006 primary election, that 
the manually tallied ballots include absent 
voter's ballots, provisional ballots, and ballots 
cast at satellite locations for the randomly 
chosen precincts." 

'This proposal also requires a county election 
official to include all ballots cast in a precinct 
in the one percent manual tally. This means 
that a county will need to include any ballots 
cast at the polls, via absentee ballot, 
provisional voters, and any ballots cast on 
direct recording electronic (DRE) voting 
machines." 

"The manna! tally shall include all ballots 
cast by voters in each of the precincts 
selected, including absentee, provisional, and 
special absentee ballots." 

"( e) The manual tally shall include all ballots 
cast by voters in each of the precincts 
selected, including absentee, provisional, and 
special absentee ballots." 

"5. Requires the manna! tally to include all 
ballots cast by voters in each of the precincts 
selected, including absentee, provisional, and 
special absentee ballots." 

-6-
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22 4/19/2006 

23 5/24/2006 

25,26 6/13/2006 

28 6/27/2006 
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SenateER&C 

Letter from SOS 
McPherson to 
Bowden, Chair of 
the Senate ER&C 
Re: SB1235 
(Bowen) 1% 
manual tally 

Califurnia 
Association of 
Clerks and 
Election Officials 
(CACEO) letter 
to Debra Bowen 
regarding 
SB1235 

Assembly 
Committee on 
Elections and 
Redistrictiog 

f}ff1~·· 1 

"SB 1235 clarifies that the 1 % manual 
recount of automated election results nrust 
not only include votes cast at the polls, but 
also absentee ballots, provisional ballots, and 
ballots cast at any early votiog sites." 

The CASOS proposed additional 
clarification, mostly to expand the scope of 
15360. Theywanted: 
• Public process 
• Verifiably random 
• Greater unifurmity and transparency 
• wanted the 1 % manna! tally report 

included in the certification, including 
any variances 

• wanted to expand the scope ofl5360 
to specify the entire process of the 1 % 
manual tally instead of only 
addressing the manner in which 
precincts are selected. 

'"The committee has voted to support his bill 
if amended" '"The CACEO supports the 
concept of your bill to include the Absentee 
and Provisional ballot[ sic J in the 1 % manual 
recount. However, it needs to be amended to 
provide that the SOS amend the votiog 
system use procedures to address inclusion of 
absentee and provisional ballots in the 
manual tally of votes cast for each election in 
order to verify the accuracy of the votes 
tabulated by electronic or mechanical votiog 
systems. This would better speak to the issue 
of verifying vote tabulations with the time 
constraint in the current law." 

3. Elections officials concerns." ... The time it 
takes to process absentee and provisional 
ballots could delay the start of the one percent 
manual tally by up to two weeks and "force 
the registrars to be out of compliance with 
state law on the 2 8 day canvass 
period. "CA CEO requests the bill to be 
amended to require the SOS to amend.the 
votiog system use procedures to address the 
inclusion of absentee ballots and provisional 
ballots in the manual tally of votes case for 
each election in order to verify the accuracy 
of the votes tabulated by electronic or 
mechanicalvotiog 
systems." 
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30 7/20/2006 

31 8/21//2006 

35 8/21/2006 

37, 38 917/2006 

41-43 917/2006 
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Plaintiffs' Closing Brief 

Amendments to 
SB1235 

Hand-marked 
copy of"Third 
Reading" 
document 

Assembly 
Republican Bill 
Analysis-
Elections and 
Redistricting 
Committee 
SB1235 

Enrolled Bill 
Memorandum to 
Governor 
SB1235, Senate 
38-0, Assembly 
79-0 

Governor's 
Office of 
Planning and 
Research 

a~~2 

Amendment 2: On page 2, lines 6 & 7, strike 
out "provisional ballots and ballots cast at 
satellite locations"Amendment 3: On page 2, 
between lines 17 and 18, insert: ''Ifabsentee 
ballots are cast on a DRE voting system at the 
office of an election official or at a satellite 
location .. " 

Changes made to the bill seemed to reflect 
the crossed-out opposition This appears to be 
a language clean-up as provisional are cast at 
polling locations, and with the satellite 
locations issue expanded, it was not necessary 
to explicitly state that provisional ballots 
could not be included. 

"l. The California Assn of Clerks and 
Elections Officials states that the time it takes 
to process absentee and provisional ballots 
could delay the state of the one-percent 
manual tally by up to two weeks and force the 
Registrars to be out of compliance with state 
Jaw on the 28 day canvass period." 

"Smnmary: This bill establishes a uniform 
procedure for elections officials to conduct 
the 1 % manual tally of the ballots including 
(1) the requirement that absentee ballots, 
provisional ballots, and ballots cast at satellite 
locations be included in the tally ofballots ... " 
Page 38"This bill sterns from anecdotal 
reports that some counties routinely exclude 
absent voter and provisional ballots from the 
one percent manual tally process." 
Page 38''1be use of provisional ballots has 
also increased in recent years. Excluding 
these ballots from the manual tally severely 
lessens the vahre and the accuracy of this 
post-election audit." 

''This bill would expand the provisions for 
conducting the 1 % manual tally by:1. 
clarifying that the 1 % manual tally mnst not 
only include votes cast at the polls, but also 
absentee ballots, ballots cast at the registrar's 
office, and ballots cast at early voting sites." 

"Support/Opposition''This bill is supported 
by the California Association of Clerks and 
Elections Officials (support if amended) and 
the California Election Protection Network. 
The California Association of Clerks and 
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Elections Officials states that it supports the 
concept in this bill to include absentee ballots 
in the I% manual tally, but believes the 
approach taken in this bill is not the best way 
to go about implementing it and would create 
too many logistical problems." 

45 8/30/2006 Letter from SOS ''I respectfully request your signature on 
McPherson to Senate Bill 1235, which amends the current 
Governor procedure for the 1 % manual tally to 
Schwarzenegger specifically include absentee, provisionaL and 
Re: SB1235 early vote ballots, and to specify a procedure 
(Bowen) 1% for selection of precincts to be included in the 
manual tally 1 % manual tally" 

48 9/11/2006 Letter from Sen "SB1235 clarifies that the I% manual recount 
Bowen, Chair of of automated election results must not only 
SenateER&C include votes cast at polls, but also absentee 

and ballots cast at any early voting 
sites. "'Some co\Il1ties have been accused of 
routinely excluding absentee and provisional 
ballots from this process and "cherry picking" 
precincts in order to avoid discrepancies." 

49 9/30/2006 Final Version 
SB1235 

51 9/30/2006 Final Version 
AB2769 

53 6/29/2011 Final Version Addressing the concern ofElection Officials 
AB985 (See Page 35) allowing the 1 % manual tally 

of vote-by-mail ballots to be done by 
''batches" rather than by precinct 

The furegoing legislative history makes it readily apparent that throughout the process of 

formulating the legislation, there was a consistent \Il1derstanding among the drafters that all 

provisional ballots and VBM ballots (previously called "absentee ballots'~ were to be included in 

the population ofballots from which random sampling for the 1 % manual tally was to be taken. 

The logic of this view of the legislative intent is reinforced by trending evidence that more voters 

are voting by mail every election and that provisional ballots will also naturally increase because 

most provisional ballots are caused by voters not surrendering mail ballots when appearing at the 

precinct polling places on election day. (Testimony of Michael Vu) Would defendants contend 

that at some future time when a substantial majority of voters might have opted to vote by mail, a 

Citizens Oversight v. Vu, et al. 
CASE NO. 37-2016-00020273-CL-MC-CTL 
Plaintifls' Closing Brief -9-
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1 small minority ofballots cast would be sufficient from which to draw a 1 % sample to reliably 

2 verify the absence of inaccuracies, errors, or fraud? 

3 An exhaustive review of the legislative history ofSB1235 as provided by the Secretary of 

4 State Archives reveals that throughout the history of consideration of the legislation, there 

5 appears no explicit opposition to the inclusion of provisional ballots in the scope of the 1 % 

6 manual tally. The revision of August 7, 2006, moved and expanded treatment of how ballots at 

7 satellite locations should be treated. The words "provisional ballots" were stricken simply in 

8 order to remove redundancy from the sentence. Provisional ballots are ballots cast at precincts 

9 and once they are validated, are equivalent to any non provisional ballot cast at the precinct. 

10 VII. 

11 EXPERT STATISTICAL ANALYSIS 

12 SUPPORTS THE BASIS FOR ELECTION CODE SECTION 15360 

13 Plaintifls o:l:fured additional evidence at trial to support intrinsic and extrinsic 

14 statutory interpretation through the testimony of Phillip Stark, PhD., Professor of Statistics from 

15 the University of Califumia at Berkeley. 3 Professor Stark is a higbly competent and renowned 

16 legislative expt?rt in the area of election integrity.4 He invented and has evaluated the "Risk 

17 Limiting Audit Program'' to continue to improve the auditing process beyond the 1 % manual 

18 tally which the Jaw now requires. 5 Saliently, Professor Stark testified: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 Exlnbit 53 represents Professor Stark's Curricula Vitae. 

4 Professor Stark participated in the Post-Election Audit Standards Working Group in 
order to look at how the audits were conducted in California and elsewhere, and tried to figure 
out what were best practices. 

5 " ••• the basic idea is what an audit should accomplish is to give you confidence when it 
is done that the outcome of the contest that are under audit are correct. So if going in, there is a 
contest with an incorrect result, coming out of the audit that should have been corrected. 
Generally by Jaw, the only way to correct an incorrect resuh is by a complete hand count. So 
risk-limiting audits have some chance ofleading to a full hand count to set the record straight. If 
the results were inaccurate in the sense that the wrong people, the wrong individuals or positions 
were deemed to have won, you can think of a risk- limiting audit as an intelligent incremental 
recount that stops the recount as soon as it comes very clear that it's pointless, because the 
recount will just confinn the winners that were already named." 
Citizens Oversight v. Vu, el al. 
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1 Q. What errors can be detected during the 1 percent manual tally process? 

2 A. A variety of kinds of errors can be detected ranging from problems with the chain of 

3 custody, for instance, if the electronic record doesn't include some batch of ballots that 

4 should have been included, or conversely, you know, if the paper can't be found, the 

5 correspondence to some electronic results, mechanical issues, mispicks, misfeeds, 

6 double picks, things like that, in the scanners, if it's a scanner-based system. Some 

7 kinds of ballot programming errors or ballot definition errors, for instance, if accidently 

8 when the equipment was configured two candidate names or contests were swapped, 

9 calibration errors in the scanners, problems with the scanners picking up paper that's 

10 not the length that's expected, various kinds of voter errors, voters mismarking ballots or 

11 in a way that the equipment can't pick up reliably, that can be as odd as voters marking 

12 ballots using gel pens which have a kind of ink that scanners don't pick up or didn't pick 

13 up historically. It can pick up some kinds of hacking. It can pick up -- basically, if the 

14 audit trail itself is reliable, if there is good -- if there has been good physical chain of 

15 custody, it can pick up anything that would have affected the outcome. The chance that 

16 it picks it up depends on how widespread the problem is, whether it's concentrated to 

17 some subset of ballots and not limited, spread out throughout all the ballots of the 

18 election. 

19 Q. How about misfeasance or malfeasance of employees? 

20 A. Some kinds, yes, for instance, hacking, whether that's inside or outside or hacking of 

21 the tabulation system or the voting machines themselves. 

22 Q. Or a general compromise to the central tabulating system? 

23 A. Yes. 

24 Ultimately, the laws of statistics find their proper place in the proper use of a 1 % manual 

25 tally to verify the automated count. Elections Code Section 336.5 Professor Stark explains the 

26 statistical law of"frame bias" by doing the 1 % manual tally in the manner in which the San 

27 Diego Registrar ofVoters chooses to do it: 

28 
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1 Q. When is it important to conduct the random selection? 

2 A. Oh, you shouldn't draw the random sample from any collection of results that are not 

3 final but for the audit. So there should basically be an all but certified statement of votes 

4 counted for. I should be careful with that, it's a term of art. But sort of tally for the 

5 batches from which the sample is to be drawn. So if the results are going to be drawn in 

6 a precinct-based way, then the results need to be final for every precinct before you 

7 draw the sample. If you are drawing separate samples from vote by mail and ballots 

8 cast in person, you could, for example, start to draw the sample of the vote-by-mail 

9 ballots before the ballots cast in person have been completely tabulated provided the 

10 vote-by-mail ballots have been completely tabulated. 

11 Q. From a statistical standpoint, is it proper to conduct the 1 percent manual tally 

12 before you verified and included the verified provisional ballots in the pool or 

13 sample? 

14 A. To omit any ballots that are contributing - that ultimately will contribute to the 

15 outcome of the contest from scrutiny impairs the ability of the 1 percent manual tally to 

16 find problems. An analogy would be it's like performing a final safety inspection on an 

17 automobile before the rear brakes have been installed. You can do it, but you're leaving 

18 something out. 

19 Q. That would be the same case if you've left out some part of the vote-by-mail 

20 ballots? 

21 A. Yes, sir, would not be a check of the election, it would be a check of part of the 

22 election. 

23 VIII. 

24 PLAINTIFFS HA VE MADE THEIR CASE 

25 AND EXCEEDED THEIR BURDEN OF PROOF 

26 Plamtifls have pleaded two causes ofaction: DeclaratoryRelief(Code of Civil 

27 Procedure Section 1060) and Mandamus (Code of Civil Procedure Section 1085). 

28 
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I A. Declaratory Relief: 

2 The Court's statutory interpretation of the existing l % manual tally law will guide future 

3 electoral processes. Declaratory Relief is the appropriate remedy. It was said in Babb v. 

4 Superior Court (1971) 3 Cal 3d 841, 848 that "(t)he purpose ofajudicial declaration of rights in 

5 advance of an actual tortious incident is to enable the parties to shape their conduct so as to 

6 avoid a breach '[D]eclaratory procedure operates prospectively, and not merely for the redress of 

7 past wrongs. It serves to set controversies at rest before they lead to repudiation of obligations, 

8 invasion of rights or commission of wrong,; in short, the remedy is to be used in the interests of 

9 preventive justice, to declare rights rather than to execute them' (Travers v. Louden (1967) 254 

10 Cal App. 2d 926, 931; Bachis v. State Farm Mutual Auto. Ins. Co. (1968) 265 Cal App. 2d 722, 

11 727-728 .... " 

12 B. Mandamus: 

13 Plaintifls' request for a writ of mandate finding that the San Diego County Registrar of 

14 Voters canvassed and certified the past election without having first performed a proper 1 % 

15 manual tally should be granted, and the Court should ertjoin the Registrar from repeating such 

16 unlawful conduct in the future performance ofhis duties. (Elections Code Section 13314) 

17 The purpose of a traditional writ of mandate under CCP § 1085 is '\o compel a clear, 

18 present, and usually ministerial duty on the part of the respondent." (CEB, California Civil Writ 

19 Practice, §2.5) "A ministerial duty is one that is required to be performed in a prescnbed 

20 manner under the mandate oflegal authority without the exercise of discretion or judgment." 

21 County of San Diego v. State of California (2008) 164 Ca1App.4th 580, 593. 

22 Conversely, a discretionary act involves the use of judgment in deciding what action to 

23 take, and the exercise of discretion is not susceptible to mandate, except for a refusal to exercise 

24 the discretion. (CEB, California Civil Writ Practice, §2.5) 

25 Mandamus will lie to compel a public official to perform an official act required by law. 

26 (Code Civ. Proc., § 1085.) While mandamus will not lie to control an exercise of discretion, ie. 

27 to compel an official to exercise discretion in a particular manner, mandamus may on the other 

28 
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(Jt.if{8 
I hand issue to compel an official both to exercise his or her discretion (ifhe or she is required by 

2 law to do so) and to exercise it under a proper interpretation of the applicable law. California 

3 Hosp. Assn. v. lvfaxwell-Jolly (2010) 188 Ca1App.4th 559, 569-570; Common Cause v. Board of 

4 Supervisors (1989) 49 Cal3d 432,442; California Assn.for Health Services at Home v. State 

5 Dept. of Health Care Services (2012) 204 Ca1App.4th 676,683. 

6 Defendants' assertion that Plaintiffi: fuil the second prong of California Elections Code 

7 Section 13314(a)(l), ie. that the issuance ofa writ of mandate will not substantially interfere 

8 with the conduct of the election, is specious. First, although the Court can mandate compliance 

9 with the statute, the Court cannot mandate how that is to occur. The evidence shows that 

IO although the San Diego County Registrar ofVoters is not the only registrar in California 

11 violating Elections Code Section 15360, there are other registrars who completely comply with 

12 the statute and conduct the 1 % manual tally from the entire population ofballots and not a 

13 reduced population. If the San Diego Registrar needs additional resources to comply with the 

14 law, his office, or the controlling Board of Supervisors for the County of San Diego, should 

15 allocate sufficient resources in order to comply with the law. The Court is not the place to 

16 complain about lack of budgetary resources. If the San Diego Registrar believes complying with 

17 the law is logistically too difficult to accomplish within the statutory time frame, rather than 

18 bending the rules or inventing alternate procedures to suit his own convenience, he should seek a 

19 lawful sohrtion by addressing his concerns to the legislature. 

20 IX. 

21 CONCLUSION 

22 The statutory interpretation ofElection Code Section 15360 is unambiguous. The 

23 intrinsic meaning of the statute is consistent with the extrinsic, historic purpose of the statute. 

24 Corroborating that legal analysis is the sound statistical methodology of conducting a random 

25 sample of a population that has been mandated by the legislature in Section 15360. To allow the 

26 Registrar of Voters to wantonly disregard a citizens' valid objections to his blatant violation of 

27 the law would be to condone iqjustice and to permit the registrar's continued disregard for the 

28 
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1 rights of the voters of San Diego County to be assured that their votes will be counted and the 

2 results of elections can be trusted. 

3 Counting every vote and election integrity require that the automated process be verified. 

4 Verification requires that all the ballots - not just a portion - be subject to random band 

5 counting. Omitting 39% of the total votes cast from such scrutiny, contrary to the law, 

6 encourages the public to suspect that something might have gone wrong. If the practice were to 

7 be allowed to continue in future elections, it is not unreasonable to predict that something 

8 eventually will go wrong. 

9 The importance of maintaining the confidence of the voting public in the election process 

10 requires the Registrar of Voters to fully and faithfully comply with the laws of the State of 

11 Califurnia. 

12 The Court should unequivocally make those principles clear to all concerned by :forthwith 

13 issuing its writ of mandate. 

14 

15 Respectfully Submitted, CARE Law Group PC 

16 

17 Isl Ae- L. tfauui 
Dated: October 21, 2016 

18 
By: ___ ~~------~~~ 
Alan L. Gerac~ Esq., Attorneys for Plaintifls 
Citizens Oversight Inc. and Raymond Lutz 
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1 Alan L. Geraci, Esq. SBN108324 
CARE Law Group PC 

2 817W.SanMarcosBlvd. 
San Marcos, CA 92078 

3 619-231-3131 telephone 
760-650-3484 facsimile 

4 alan@carelaw.net email 

ELECTRONICALLY FILED 
Superior Court of California, 

Courtly of San Diego 

10.12412016 at 09:15:00 PM 
Clerk of the Superior Court 
By E- Filing, Deputy Olene 

5 Attorney for Plaintiffs, Citizens Oversight Inc. and Raymond Lutz 
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7 

8 

9 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO-CENTRAL DIVISION 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

CITIZENS OVERSIGHT INC., a Delaware ) 
non-profit corporation; RAYMOND LUTZ,) 
an individual, ) 

Plaintiffs, 

vs. 

MICHAEL VU, San Diego Registrar of 
Voters; HELEN N. ROBBINS-MEYER, 
San Diego County Chief Administrative 
Officer; COUNTY OF SAN DIEGO, a 
public entity; DOES 1-10, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~.) 

20 I, Alan L. Geraci, declare as follows: 

CASE NO: 37-2016000020273-CL-MC-CTL 

DECLARATION OF ALAN L. GERACI 
REGARDING EXHIBIT 59 LEGISLATIVE 
HISTORY 

Hon. Joel R. Wohlfeil, Judge 

Complaint filed: June 16, 2016 

Trial Date: October 4, 2016 
Hearing Time: 9:00 a.m. 
Dept: C-73 . 

21 1. I am an attorney licensed to practice law in the State of California. I am attorney of 

22 record for the Plaintiffs, Raymond Lutz and Citizens' Oversight Inc. in the above-stated 

23 matter. 

24 2. I have personal knowledge of the matters stated herein unless stated under information 

25 and belief in which case I believe said matter to be true. If called upon to testify, I 

26 would testify consistent with the matters herein. 

27 3. Exhibit 59 is a Plaintiffs' Exhibit which details the legislative history of the statutes 

28 SB1235 and AB2769, among others, as the legislation made its way to the Governor's 
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22 

4. 

5. 

6. 

desk and became law and codified as the subject Elections Code Section 15360. 

At the conclusion of trial for this matter, County Counsel objected to the form of the 

Exhibit as containing "markings and notations" from Plaintiff. The Court resolved that 

objection by allowing Plaintiffs to reorder the set from the Secretary of State Archive's 

Division and thereby replace the existing Exhibit 59 with the new Exhibit 59. That task 

has been completed. 

When the documents were received from the Secretary of State (with Certification) they 

were in a substantially different order than the original Exhibit 5 9 which was paginated 

and often referred to by page number during trial and closing arguments. So as to not 

disrupt that organization and record, I have organized the new documents with the same 

pagination as the old Exhibit 59 so that the previously referenced pages are intact. For 

the sake of full transparency, I have also paginated the documents received from the 

Secretary of State Archive's Division in the exact state as they were received. Thus, 

there are two sets of paginated records. The pagination on the lower right comer is the 

original pagination and is consistent with the record . The second set is the records in 

the exact form I received them from the Secretary of State. Those documents are 

paginated on the upper right comer. 

The Court will note that any "markings or notations" on the records exist on the records 

themselves and are part of the archived history of the legislation. There are no stray 

"markings or notations" from any other source. 

I declare under penalty of perjury that the foregoing is 

23 Dated: October 24, 2016 
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SUPERIOR COURT OF THE STA TE OF CALIFORNIA 

FOR IBE COUNTY OF SAN DIEGO 

7 CITIZENS OVERSIGHT, INC., a Delaware 
non-profit corporation; RAYMOND LUTZ, 

8 an individual, 

9 

10 

11 

12 

13 

14 

15 

16 

Plaintiffs, 

v. 

MICHAEL VU, San Diego Registrar of 
Voters; HELENN. ROBBINS-MEYER, San 
Diego County Chief Administrative Officer; 
SAN DIEGO COUNTY, a public entity; 
DOES 1-10, 

Defendants. 

Case No. 37-2016-00020273-CL-MC-CTL 

STATEMENT OF INTENDED DECISION 

Judge: Hon. Joel R. Wohlfeil 
Dept.: 73 

17 This case came on regularly for trial on October 4- 6 and 11, 2016 before the Honorable 

18 Joel R. Wohlfeil, Judge presiding. Plaintiffs CITIZENS OVERSIGHT INC. ("COI") and 

19 RAYMOND LUTZ ("Plaintiff' or "Lutz") (collectively "Plaintiffs") were represented by Alan L. 

20 Geraci of CARE Law Group PC; Defendants MICHAEL VU ("Defendant" or "Vu"), HELEN N. 

21 ROBBINS-MEYER ("ROBBINS-MEYER") and COUNTY OF SAN DIEGO ("County") 

22 (collectively "Defendants") were represented by TIMOTHY M. BARRY and STEPHANIE 

23 KARN AV AS of the County Counsel for the County of San Diego The Court, after hearing 

24 testimony ofwitncsses (Vu, Lutz, Erin Mayer, Deborah Seiler, Charlie Wallis, Jill La Vine, Dean 

25 Logan, Julie Rodewald (through her deposition taken on September 23, 2016-Exh's "196, 197") 

26 and Phillip Stark), receiving exhibits into evidence including the materials that the Court took 

27 judicial notice of(Exhibits"l,4, 9-14, 19, 49-53, 56, 58, 59, 62, 68,69, 100-107, 109,110, 

28 138- 140, 146, 147, 149, 150, 152, 154, 155, 158, 171, 175 -180, 195, 199"), reading pre-trial 
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1 briefs (ROA# 92, 93), hearing arguments of counsel, reading post-trial closing briefs (ROA# 116, 

2 118, ), and good cause appearing therefore, hereby issues this Statement oflntended Decision 

3 ("SOID"). 

4 

5 Introduction 

6 

7 No other country in the world works as hard as the United States to preserve its election 

8 integrity, a bedrock of its democratic principles. 

9 Plaintiffs allege that Defendants have not done enough; that Defendants have, in effect, cut 

10 corners; that Defendants· have not conducted the post-election 1 % manual tally of "all" votes cast, 

11 one risk of which is that Defendants have compromised the security of the County's voting system; 

12 to wit, "a nefarious insider or a "hacker" could alter the results and the alterations would be 

13 invisible to this audit procedure thereby making the audit procedure useless." ROA # 92, page 3. 

14 Defendants respond that the 1 % manual tally statute is ambiguous and susceptible to more 

15 than one interpretation; that Defendants have complied with the most reasonable of the competing 

16 interpretations; and that to direct Defendants to do more would place an undue burden on 

17 Defendants' resources, one risk of which is that Defendants would be unable to "complete the 

18 official canvass and certify election results to the Secretary of State's office no later than 30 days 

19 after an election." Elections Code Section 15372.2. ROA# 93, page 1. 

20 Simply stated, Plaintiffs argue breadth and Defendants respond with burden, the 

21 reconciliation of which is, from the Court's perspective, not easy. 

22 

23 Operative Pleadings 

24 

25 In their verified Second Amended Complaint ("SAC" - ROA II 79), Plaintiffs allege causes 

26 of action for declaratory relief and mandamus under CCP 1085, the focus of which is California 

27 Election Code Section 15360. 

28 
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1 In their verified Answer (ROA# 81) to the SAC, Defendants, at par. 11, "generally and 

2 specifically deny that the Registrar does not fully comply with the requirements of Section 15360" 

3 and assert as an affirmative defense that the SAC "fails to set forth facts sufficient to constitute a 

4 cause of action or right of relief against defendants, or any of them." 

5 

6 The Court's .July 25, 2016 Minute Order (ROA# 70) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TI1e Court's previous order states, in pertinent part: 

"The Application of Plaintiffs Citizens Oversight Inc. and Raymond Lutz ("Plaintiffs") for 

a Preliminary Injunction to direct Defendants MICHAEL VU, San Diego Registrar of Voters, 

HELEN N. ROBBINS-MEYER, San Diego County Chief Administrative Officer, and COUNTY 

OF SAN DIEGO ("Defendants") to comply with California Election Code Section 15360, in 

certifying the Primary Election results of June 7, 2016, is DENIED AS MOOT, without prejudice, 

as reflected below. 

first, the Court takes judicial notice of the July 15, 2016 press release from the California 

Secretary of State certifying California's June statewide primary results. Evid. Code 452(c). 

(http:llwww.sos.ca.govladministration/ncws-releascs-and-advisories/2016-news-releases-and

advisories /secretary-state-padilla-certifies-election-results/). The Court infers that the state 

certification also entails the certification of the San Diego County primary results. As a result, the 

Application for preliminary injunction is MOOT as to Plaintiffs request for injunctive relief for 

the certification of the June 7, 2016 election. "In dismissing the appeal as moot ... reversal of the 

judgment could not afford the plaintiffs relief because the issuance of an injunction restraining the 

defendant from doing that which he has already done, would be an idle and frivolous act, since 

such decision would have no binding authority and would not affect the legal rights of the parties." 

Finnie v. Town of Tiburon (1988) 199 Cal. App. 3d 581, 586. " ... [A]lthough a case may originally 

present an existing controversy, if before decision it has, through act of the parties or other cause, 

occurring after the commencement of the action, lost that essential character it becomes a moot 

Ill 

-3-
STATEMENT 01'' INTENDED DECISION 



[Jt.S8 
1 case or question which will not be considered by the court." Wilson v. Los Angeles County Civil 

2 Service Commission (1952) 112 Cal. App. 2d 450,453. 

3 However, the Court is cognizant of the importance and exigent circumstances in this 

4 action, thereby necessitating an expedited ruling in this matter. Although moot to the Primary 

5 Election results of June 7, 2016, when an issue of broad public interest is posed, the Court may 

6 exercise its inherent discretion to resolve the issue. Johnson v. Hamilton (1975) 15 Cal. 3d 461, 

7 465. 

8 Liberally construing the first cause of action for declaratory relief in Plaintiff's First 

9 Amended Complaint (FAC"), Plaintiff appears to seek a declaration regarding all future elections, 

10 which may recur as imminently as the upcoming November election. Therefore, the first cause of 

11 action is not moot. 

12 The "1 percent manual tally is a procedure used in California to test whether there are any 

13 discrepancies between the electronic record generated by a voting machine and what is essentially 

14 a manual audit of that electronic record." Nguyen v. Nguyen (2008) 158 Cal. App. 4th 1636, 1643. 

15 In accordance with California law, the official canvas must include a manual tally as a means of 

16 verifying the accuracy of the system count. Elec. Code 15360. "This procedure is conducted 

17 during the official canvass to verify the accuracy of the automated count." Elec. Code 336.5. 

18 Section 15360 provides two alternative methods to conduct this manual tally, using section 

19 15360(a) (1) or 15360(a) (2). Initially, Defendants opted to conduct the 1 percent manual tally 

20 under section 15360(a) (2). A public notice was subsequently posted on the San Diego County 

21 Registrar's website. Thereafter, Defendants' chose to conduct the 1 percent manual tally utilizing 

22 section 15360(a) (1). Declaration of Vu, pg. 6, 1-2. 

23 California Elections Code 15360(a) (1), reads in relevant part: (a) During the official 

24 canvass ... the official conducting the election shall conduct a public manual tally of the ballots 

25 tabulated by those devices, including vote by mail ballots, using either of the following methods: 

26 (1) (A) A public manual tally of the ballots, including vote by mail ballots, cast in 1 percent of the 

27 /// 

28 // I 
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precincts chosen at random by the elections official. If 1 percent of the precincts is less than 1 

2 whole precinct, the tally shall be conducted in 1 precinct chosen at random by the elections 

3 official. 

4 Plaintiffs provide evidence that Defendants are not complying with the elections code by 

5 failing to include all ballots cast in 1 percent of the precincts chosen at random. Specifically, 

6 Plaintiffs demonstrate Defendants are in violation of the statute by 1) not including any provisional 

7 ballots in the manual tally, and 2) by not including all vote by mail ballots. 

8 The legislative history of California Elections Code 15360, amended in 2006, provides 

9 insight: SB 1235 stems from anecdotal reports that some counties routinely exclude absent voter 

10 and provisional ballots from the I% manual tally process and may not be choosing the relevant 

11 precincts in a truly "random manner." California Bill Analysis, S.B. 1235 Sen., 4/19/2006. 

12. The comments addressing auditing for accuracy provides: "Requiring all of the ballots -

13 not just those cast at the polling place on Election Day- in a given precinct to be a part of the 1 

14 percent audit should increase the thoroughness and the reliability of the audit. Absent a complete 

15 count of all of the ballots in a precinct that's subject to the 1% audit, it's difficult to see how 

16 elections officials can argue they've complied with the audit requirements under the law." 

17 California Bill Analysis, S.B. 1235 Sen., 4/19/2006. 

18 Therefore, in reviewing the legislative intent and explicit text of section 15360, there is a 

19 reasonable probability Plaintiffs will prevail. Section 15360 requires election officials to include 

20 Vote-by-Mail ballots cast and provisional ballots when conducting the one percent manual tally. 

21 Defendants did not do this. 

22 Defendants demonstrate that complying with section 15360 will require additional "man 

23 hours" and additional costs in excess of$100,000. Vu Dec. (ROA# 35), par's 21, 30, 36. 

24 Defendants also argue completing the manual tally process as soon as possible is a "prudent 

25 business practice." Opposition, p. 12, par's 15-16. County elections officials have approximately 

26 one month to complete their extensive tallying, auditing, and certification work so they can timely 

27 send a report to the California Secretary of State. 

28 /// 
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1 Plaintiffs' argue they 1) will be deprived of the verification required by law and 2) the 

2 integrity of the election results will be compromised if Defendants are not in compliance with 

3 section 15360. Section 15360 was enacted to serve as a check on the election process by means of 

4 a manual audit. Notwithstanding the fact that San Diego County Registrar does not include 

5 provisional ballots in their manual tally procedure, a practice consistent with other counties (ROA 

6 #'s 36 - 42), it does not follow that Defendants are therefore in compliance with section 15360. 

7 The San Diego County Registrar of Voters has a legal obligation to comply with section 15360. It 

8 is imperative that auditing requirements are followed completely in order to ensure the continued 

9 public confidence of election results. The San Diego County Registrar of Voters is obligated to 

10 allocate its resources appropriately in order to comply with the law. If Defendants are unable to do 

11 so, they must seek redress with the legislative or executive branches of government, not the 

12 Court." 

13 

14 Joint Trial Readiness Conference Report ("TRC") I Advance Trial Review Order ("ATRO") 

15 

16 In their TRC (ROA# 91), Plaintiff and Defendants described the nature of the case as 

17 follows: 

18 "This is a Declaratory Relief and Mandamus action filed by Plaintiffs Raymond Lutz and 

19 Citizens Oversight, Inc. against the County of San Diego, Michael Vu in his capacity of the 

20 Registrar of Voters, and Helen Robbins-Meyer in her capacity as Chief Administrative Officer of 

21 the County of San Diego. Plaintiffs contend that the manner in which the County conducts the one 

22 percent manual tally, as defined by Elections Code 336.5, does not meet the requirements of 

23 Elections Code Section 15360." 

24 The parties identified the legal issues which are not in dispute as follows: 

25 "I. Elections Code Sections 336.5 and 15360 are the operative provisions of the Elections 

26 Code that define and govern the one percent manual tally. 

27 2. Provisional voters are defined in Election Code Section 14310 - 14313. 

28 3. Vote-by-mail voters are defined in Election Code Section 300. 
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1 4. The one percent manual tally must be conducted and completed during the official 

2 canvass. 

3 5. The purpose of the manual tally is to verify the accuracy of the automated count." 

4 The parties identified the legal issues which are in dispute as follows: 

5 "l. The requirements imposed on elections officials by Elections Code Sections 336.5 and 

6 15360. 

7 2. Plaintiffs contend the above includes whether verifying the accuracy of the automated 

8 count should include the review, supervision and oversight of ballots on which white out or ballots 

9 were remade. Defendants contend this is not a "legal issue" to be addressed in this action." 

JO After the parties filed the TRC Report, the Court entered the ATRO. ROA# 90. 

11 

12 Non-,Tuty Trial 

13 

14 The parties are not entitled to a jury trial in view of the nature of the relief at issue. 

15 

16 Motion for Non-Suit to Dismiss Defendant HELEN N. ROBBINS-MEYER {"ROBBINS

!? MEYER") 

18 

19 After the opening statement of Plaintiff's counsel, Defendant ROBBINS-MEYER made a 

20 Motion for non-suit. The Court, after hearing arguments of counsel, GRANTED the Motion and 

21 dismissed ROBBINS-MEYER from this lawsuit. 

22 

23- Witnesses and Exhibits at Trial 

24 

25 Vu, Plaintiff, Mayer, Seiler, Wallis, La Vine, Logan and Rodewald testified to his I her 

26 recollection of events which took place years ago. The recollection of these witnesses have been 

27 influenced by their bias, prejudice or personal relationship with the parties involved in this case. If 

28 for no reason other than the passage of time, much less the absence of reliable corroboration, the 
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1 Court questions the capacity of the witnesses to accurately recollect and communicate his I her 

2 perception of the events. The witnesses have "testified untruthfully about some things but told the 

3 truth about others" and, accordingly, the Court has accepted the part it perceives to be true and has 

4 ignored the rest. CACI 107, 212. 

5 Michal Vu: He is the County's Registrar of Voters ("ROV"). He is responsible for overall 

6 direction and conduct of SD elections. He is responsible for "the implementation of law." He was 

7 chief election official for the County of Cuyahoga in Ohio during the 2004 presidential election. 

8 He resigned from his position in Ohio though not because he was asked to do so following a 

9 controversy involving two staff. The two staff were prosecuted following the controversy. His 

10 current duties include application of his interpretation of the law. He is familiar with Election 

11 Code 15360. He described his options on how to conduct the 1 % manual tally. Exh. "4" is the 

12 County's policy manual- 1 % manual tally. He admits that Exh. "4" does not reflect the 

13 "batching" method to conduct the 1% manual tally. The policy manual does not reflect the 

14 County's practice of conducting the 1 % manual tally by batching method. The County is in the 

15 process of updating the policy to reflect its practice of the batching method. Exh. "19" is the 

16 official results of County's June 7, 2016 election. There were 775,930 ballots cast. There were 

17 1,523,251 registered voters. There were 285,000 ballots yet to be processed as of the end of 

18 election day. Provisional ballots are cast at polling places. There were 68,000 validated 

19 provisional ballots processed. There were 75,000 provisional ballots received. There were 

20 490,000 votes by mail ("VBM") ballots received, the majority of which were received before the 

21 election. There were non-party partisan ballots placed in provisional ballots. The County's 

22 practice is to not include provisional ballots in the I% manual tally. TI1e County appears to 

23 include in the "semifinal official" count, VBM ballots received on or before the election. The 

24 County received 489,610 VBM ballots, of which 256,685 were included in the 1% manual tally. 

25 The combination of the excluded VBM ballots and the provisional ballots numbered 

26 approximately 37% of the total votes cast which were not subject to the 1 % manual tally. He 

27 excluded from the 1 % manual tally VBM ballots received after the election and provisional ballots 

28 cast at polling places. The County uses "white out tape" on ballots, one purpose of which is to 
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identify an ineligible voter. The County created a non-partisan democratic ballot. The County 

does not have written procedures for the use of white out tape. The County does not keep records 

of the white out tape on ballots. The County does not maintain the white out tape on ballots for 

inspection. Ile was employed for Jess than a year before the election controversy occurred in 

Ohio. Exh. "140" is his CV. He described his duties as the County's ROV. He's been the 

County's ROV since 2012. The County has 1,650,000 registered voters. 62% of the registered 

voters vote by mail. 775,000 persons voted in the June election. He expects 1,200,000 persons to 

vote in the November election, with 1,500 precincts and 623 ballot types. He described the 

voluminous types of contests on the November ballot. Exh. "199" is a demonstrative sample 

ballot for the November election. He described the challenges with a two card ballot. He 

described the operational issues to manage the 7,000 to 8,000 poll workers to be hired for the 

November election. He described the process of issuing VBM ballots to voters. A VBM voter can 

only vote provisionally at the polling place after receiving a VBM ballot. 490,000 persons cast 

VBM ballots in the June election. He estimated that 675,000 to 725,000 persons will cast VBM 

ballots in the November election. Exh. "148" is the report of the provisional ballots cast in the 

June election. '!'he County counted 68.2% of the provisional ballots. Exh. "148" also reflects 

persons who voted both by mail and a provisional ballot. The County partially counted 17,226 

provisional ballots. The County did not count 6,773 provisional ballots. When a voter voted both 

by mail and with a provisional ballot, the County counted the VBM ballot instead ofa voter's 

provisional ballot. The ROV employs 65 staff, and intends to hire 800 to 900 temporary workers. 

He expects to recruit 7,400 to 8,000 poll workers for the November election. The County received 

256,000 VBM ballots, of which 233,000 were included in the official canvas for the June election. 

Exh. "146" is the County's procedures for processing VBM ballots. The County trains the staff 

who process VBM ballots. Exh. "177" is a snap shot of the steps to process VBM ballots. The 

County expended 10,000 or more staff hours to process VBM ballots in the June election. He 

estimates the County will mail more than 900,000 VBM ballots to voters prior to the November 

election. He described the process by :,vhich the County receives and counts the VBM ballots. 

II I 
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1 The Pitney Bowes "sorter" sorts batches of no more than 400 VBM envelopes as a form of 

2 quality assurance. The bar code on the envelopes are read and encoded into a memory card which 

3 is imported into the County's voting system. Every single VBM ballot is counted manually. The 

4 County evaluates the signatures on VBM ballots but liberally construes the signatures in favor of 

5 counting the votes. The County begins to count VBM ballots 10 business days before the election. 

6 He emphasized that the County counts every ballot cast by every eligible voter. He described the 

7 process by which the County re-makes a ballot. He explained why the County uses "white out 

8 tape." He explained the County's activities during the official canvas. He explained the 

9 "reconciliation of the voting precincts." He explained the steps to avoid the risk of"double 

10 voting" by voters. He referred to section 15302 to describe the steps the County takes to complete 

11 the official canvas. The County has 35 days "to certify the election." The County can count VBM 

12 ballots post marked no later than election day and received by the ROV within 3 days after the 

13 election. Exh. "l 71" is a diagram of how paper ballots and touch screen votes are counted. The 

14 County manually transfers touch screen votes to paper ballots. The provisional ballots are 

15 processed after the election. Exh. "181" is a demonstrative video of ballots being processed by the 

16 Pitney Bowes sorter in batches of 400 envelopes. The sorter outstacks or suspends ballots with a 

17 perceived defect. The sorter sorts the envelopes at the rate of24,000 envelopes per hour. After 

18 election night, the County expends I 0,000 or more hours to process VBM ballots. He expects the 

19 volume ofVBM ballots to be processed in November to be greater than the 235,000 VBM ballots 

20 processed in the June election. Exh. "147" is the County's procedures for processing the 

21 provisional ballots. Exh. "178" is a summary of the County's steps to process provisional ballots, 

22 · the purpose of which is to insure that the County counts every provisional ballot. Exh. "176" is a 

23 provisional ballot envelope. The County uses I 00 staff to process provisional ballots, most of 

24 whom are temporary staff. The County conducts a background check of temporary staff. The 

25 County completes the process of counting provisional ballots by the time the results are certified. 

26 The County's processes are intended to balance the integrity of the voting system with the ROV's 

27 ability to count the votes. The volume of the VBM ballots are larger than provisional ballots; 

28 however, it takes more time to process the provisional ballots. He described the purpose and 
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1 process of the 1 % manual ta! ly. The I% manual tally must start as soon as possible after the 

2 election in order to timely certify the results. Exh. "179" is the I% manual tally sheets for the June 

3 election. The County expends thousands of staff hours to complete the I% manual tally. The 1% 

4 manual tally counted 7,800 ballots. The I% manual tally counted ballots from randomly selected 

5 precincts as well as additional precincts. The I% manual tally did not reveal any "issues." The 

6 County does not include VBM ballots not processed by election night in the 1 % manual tally. The 

7 County does not include provisional ballots in the I% manual tally. His first presidential election 

8 as the County's ROV was 2008. He described the severe impact on the County's ability to certify 

9 the November election results if the County included VBM ballots and provisional ballots in the 

10 I% manual tally. He questioned the impact on the County's ability to complete an accurate count 

11 of the vote if required to include VBM and provisiomilballots in the 1 % manual tally. The County 

12 counts every vote, regardless of the type of ballot cast. The County reserves white space on the 

13 ballots to provide for additional languages as necessary, pursuant to the 1965 voting rights act. 

14 There were 490,000 VBM ballots cast in the June election. He agreed with the trend that more 

15 voters are voting by mail. 75,000 provisional ballots were cast in the June election. 256,000 of the 

16 VBM ballots were processed as part of the semi-final unofficial canvas. The I% manual tally did 

17 not include 37 % of the total votes cast in the June election. The ballots of non-registered 

18 democratic voters cast for a democratic candidate in the June election were cast as provisional 

19 ballots which was not included in the semi-final unofficial canvas. He decided that the 1% manual 

20 tally would be changed from the batching method to the precinct method, after he received 

21 Plaintiffs' lawsuit. The County's procedures did not include processing the 1 % manual tally of 

22 VBM ballots by batch. He expects to hire more than 7,000 poll workers for the November 

23 election. 

24 Raymond LutJ;: He is a citizen and registered voter in SD County. COI is a 501c3 non-

25 profit organization, the purpose of which is to encourage citizen oversight of SD County elections. 

26 His education includes a master's degree in electronics. His work experience includes document 

27 imaging technology. Exh. "58" is his CV. He knows Vu. His participation in overseeing SD 

28 County elections dates back a number of years to 2008. He has developed a cooperative working 
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I relationship with Vu. He discovered in or about 2010 the County's practice of conducting the I% 

2 manual tally, although the practice was not entirely clear to him. He video recorded the County's 

3 selection of the ballots which were the subject of the I% manual tally for the June 2016 election. 

4 The County has 1,522 precincts. "Batches" are mixed precincts which are chosen from 32 areas. 

5 Batches must have a report of all the precincts from which the ballots are counted in the l % 

6 manual tally. Vu's practice is to choose only 8 precincts, instead of32 precincts, to develop the 

7 batches. He objected to Vu's practice. Exh's "12 - 14." He photographed a list of the batches 

8 chosen by Vu to conduct the l % manual tally, although he did not receive a "batch mode report." 

9 He filed this lawsuit when he discovered that Wu decided not to conduct a I% manual tally of all 

10 of the mail and provisional ballots cast in the June 2016 election. He considers himself to be a 

l 1 citizen advocate. He studied the election process used by the County in 2008 by evaluating votes 

12 cast in a sampling of 5 of the 85 precincts. He prepared a report of the I% manual tally from the 

13 2008 election. He concluded from his review that he needed the "snap shot file" from the County. 

14 He conducted another review of the 2014 election in "all counties in California" and, once again, 

15 realized he needed the "snap shot file." In 2014, he made a request from the registrar of voters in 

L6 all counties. In his opinion, the County conducts a I% manual tally without including VBM 

l 7 ballots. The ROV conducts a selection meeting the day after the election, selects the precincts and 

18 the batches. The ROV receives boxes of ballots from the polling places. Exh. "64" demonstrates 

l 9 the start and stop dates and times of the County's teams conducting the I% manual tally of the 

20 selected precincts, the source of which is data created by the County. Exh's "49 - 52." The 

21 County's l % manual tally did not start until June 27 with multiple stretches over the 30 day period 

22 in which the County did no work. In his opinion, the County could have conducted the 1 % manual 

23 tally more efficiently and started the tally earlier than June 27. He conducted a roster review of the 

24 County's teams who participated in the 1% manual tally as well as a review of the votes cast from 

25 a sam piing of 5 precincts. He reviewed and compared the I% manual tally results with the snap 

26 shot file, which did not match. In his opinion, the I% manual tally detects simple tabulator errors 

27 which could result in a shift of as many as 10,000 votes from one candidate to another. He 

28 requested the legislative history for the senate bill culminating in section 15360, from the secretary 
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1 of state's office. Exh. "59." His question is whether the legislature intended to include VBM and 

2 provisional ballots in the 1 % manual tally. He has never been a poll worker or an election official. 

3 He votes by mail at this time. The last time he voted at a poll was 2014. He has owned and 

4 operated multiple businesses, including Creative Minds Inc. He started COI in or about 2006, 

5 which is connected to the east county democratic party. He is the only officer and director and of 

6 COL COI has due paying members. He is the sole operating manager of COL An audit is "an 

7 historical review of something that happened." He is not familiar with the regulations adopted 

8 outside of the election code. He did not participate in the legislative process to amend Section 

9 15360. He corresponded with Vu and other registrars of voters throughout California on the 

10 subject of the 1 % manual tally. Exh's "9-11." He understood that not all ballots would be 

11 included in the "subset" of the votes for the 1 % manual tally. In 2016, he again requested a 

12 snapshot of the "subset" of the votes for the 1 % manual tally. Exh. "l I." The County provided 

13 him with a snapshot of the "subset" of the votes for 1 % manual tally of the June 7, 2016 election. 

14 He dcscri bed his understanding of the process by which the County receives and records VBM 

15 ballots. His description appears to be reasonable and informed, although critical, in part, of the 

16 County's process. The County processes provisional ballots last, after first having processed VBM 

17 ballots. In his opinion, the ROV is required to include all of the provisional ballots. "Batch" is 

18 defined in section I 5360. Section 15360(a) (B)(ii) states: ""batch" means a set of ballots 

19 tabulated by the voting system devices, for which the voting system can produce a report of the 

20 votes cast." He admits section 15360 does not refer to "all," "audit" or ""provisional ballots." He 

21 described his understanding of"hashing" as part of the County's security system. He believes that 

22 an outside hacker can hack into the County's security system. He has not witnessed any election 

23 fraud in the County. He considers the County's failure to follow his interpretation of the law to be 

24 a form of election fraud. He is not aware of anyone hacking into the County's "vote tabulation 

25 system." In the SAC, at par. 36, Plaintiffs allege that the County should include all VBM and 

26 provisional ballots in the 1 % manual tally. A "snap shot file" is a snap shot of all votes the County 

27 counted. It was a big file ... 200 megabytes. One purpose of the snap shot was to evaluate 

28 whether an "internal hacker" had manipulated the election results. Exh. "56" is the snap shot he 
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1 received from the County of the election results tabulated as of June 8, 2016 at 3:00 pm. He 

2 received Exh. "56" just before the County conducted the "random draw." There are counties 

3 which conduct the "random draw" as much as two months before the election which alerts 

4 potential hackers of the precincts not to manipulate, to avoid detection. The County conducts the 

5 l % manual tally afier the random draw takes place. 

6 Erin Mayer: She is chief departmental officer in charge of the 1% manual tally. She 

7 supervises Diane Elsheikh. She has occupied her current position for 2 Y, years. She described the 

8 procedure she has followed to conduct the I% manual tally. The procedure changed from batching 

9 to precincts after the County received a demand from Lutz. The precincts consisted of the 

10 precincts randomly polled. She participated in a lot of discussions with Lutz during the random 

11 draw. She referred to Exh's "49 - 52," the subject of which is the County's I% manual tally after 

12 the June 7, 2016 election. On June 13, her team started the process of counting the poll ballots. 

13 On June 21, her team started the process ofcounting the touch screen ballots. On June 27, her 

14 team started the process of counting the VBM from the precincts chosen in the random draw. The 

15 1 % manual tally did not include VBM ballots from precincts not selected in the random draw. The 

16 1% manual tally did not include VBM ballots received by the County after the June election. 

17 Exh."50" is the tally of the votes received from the precincts. Exh. "52" is the tally of the touch 

18 screen votes. The County.includes 100% of the touch screen ballots in the 1% manual tally. The 

19 County tabulates the paper ballots followed by the VBM ballots. She denies any "problems" with 

20 the "paper trail" of the votes in the June election. She agrees that the County is required to possess 

21 a paper trail of the touch screen ballots. She described the "back end" of the processing of the 

22 ballots which takes place before the beginning of the I% manual tally. She described the technical 

23 services necessary to process the ballots. The County can re-make a paper trail to memorialize the 

24 touch screen ballots. The County started the 1 % manual tally by batch before switching to 

25 precincts. 

26 Deborah Seiler: She is retired from the County. Previously, she was the ROV for the 

27 County. She described her elections experience as reflected in her CV. Exh. "138." She 

28 contributed lo the development of elections legislation in California. She has acted as an election 
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1 observer in other countries like, for example, the former Soviet Union. Her credentials I 

2 qualifications are impressive. She described her duties as ROY for the County. She described her 

3 understanding of the post-election 1 % manual tally which has been in effect since 1965. The 

4 initial purpose of the 1% manual tally was to verify the accuracy of the "coding process." There 

5 have been multiple amendments to the 1 % manual tally legislation. She encouraged the expansion 

6 of the 1 % manual tally legislation. She participated in drafting the 1986 legislation amendment. 

7 She proposed a re-structuring of the "whole elections code." She proposed that the 1 % manual 

8 tally be re-located into the "canvas procedures." The 1 % manual tally was not contemplated to be 

9 a part of the re-count procedures. She referred to Elections Code section 336.5 which defines the 

10 "1 % manual tally," the drafting of which she participated in. She described her understanding of 

11 "verify" in context of the 1 % manual tally. A manual tally is required to be performed during the 

12 official canvas. Exh's "100- 103" arc the 2006 proposed amendments known as Senate Bill 1235. 

13 In her opinion, the absence of provisional ballots from the ultimate legislation is significant. She 

14 denies that the word "all" does not appear in section 15360. A reference to "all" and "provisional 

15 ballots" were stricken from the proposed amendments. Exh's "104, 180." The 2008 election was 

16 the first election she presided over as the County's ROV after AB 2769 was enacted. She included 

17 some, but not all, of the VBM ballots in the 1 % manual tally. She made minor changes to the 

18 · procedures for the 1 % manual tally after the enactment of AB 2769. She was familiar with the 

19 enactment of section 15360.5, as urgency legislation, in 2010. Exh. "105." In her opinion, the 

20 application of section 15360.5 was limited to 4 specific counties. She described her understanding 

21 of the options available to counties to conduct the 1 % manual tally. Exh. "l 06" is the 2011 

22 proposed amendment to section 15360 which extended section 15360.5 to all counties. The 2011 

23 amendment was financially important to, and was supported by, the County. 1be County based 

24 the 1 % manual tally on the unofficial canvas. The inclusion of"all ballots" including VBM and 

25 provisional ballots in the 1 % manual tally would have worked a financial and administrative 

26 · hardship on the County. She characterized the Secretary of State's proposal (Exh. "l 09") as "an 

27 underground regulation" which the County successfully challenged. The County devoted 100 

28 hours or more to respond to the accusations asserted by Lutz in 2010. Exh's "62, 110." She 
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I expressed her opinion of the remedies available to a citizen who challenges the integrity ofti(!4 70 
2 election results. She is not aware of any evidence that anyone has hacked into the County's voting 

3 system. She described the purpose of placing the "source codes" in escrow. The computer vote 

4 count program is deposited with the Secretary of State's office. Within 5 days after the election 

5 results are certified, any voter may demand a re-count at the challenger's expense; however, if the 

6 re-count is successful, the expense is reimbursed to the challenger. Any voter may file an election 

7 contest in Court. In 2006, Senator Debra Bowen was the sponsor of SB 1235. The Court takes 

8 judicial notice of the legislative history of section 15360. Exh. "59." The history indicates support 

9 to include absentee and provisional ballots in the I% manual tally. She considers the reference to 

10 include absentee and provisional ballots to be an error. Provisional ballots are cast at the polls. 

11 Charlie Wnllis: He has been the principal IT analyst with the County for 26 years. He 

12 manages information technology for the ROV. He is responsible for supplying the information to 

13 the team who conduct the 1% manual tally. He supervised the information services for the June 7, 

14 2106 election. He pulled the batches of ballots cast at the polling place and by mail. He is not 

15 aware of any issue with the voter verified paper trail. He first pulled the boxes for the polling 

16 place ballots. He next pulled the VBM ballots. He described the process to pull the precinct 

17 boxes. He delivered the precinct boxes to the I% manual tally. The reference to "deck" and 

18 "batch" are synonymous. The boxes are secured in the ROV's office. He retrieved the VBM 

19 ballots from the chosen precincts, which took 40 staff working a full week to complete. He is 

20 familiar with the unofficial results of the June election. Exh. "56." He posted the unofficial results 

21 on the internet. He agrees that the unofficial results should match the computer reports. Exh. "44" 

22 is a report which "identifies how many cards for a particular precinct are in a deck." There is a 

23 comparab!c report for the VBM ballots. The County has a short period of time to certify the 

24 election. There were more provisional ballots in the June election than he expected. The County 

25 received more than 70,000 provisional ballots. He has noted an increase in VBM voting. He 

26 described the responsibilities he is performing to prepare for the upcoming November election. 

27 The County changes the precincts from one election to the next. He has been working 6 to 7 days 

28 per week, 12 hours per day, to prepare for the November election. He described the voter 
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1 registration system. He described the election management system. He described the vote 

2 tabulation system. He described the global election management system ("GEM"). The County's 

3 election systems must be certified by the Secretary of State. The Secretary of State and the Federal 

4 Election Commission ("FEC") has certified the County's use of GEM. The Secretary of State 

5 provides the County with use procedures, including security, for GEM. He disagreed with Lutz 

6 that the security procedures for GEM are not available to the public. He described the hardware 

7 components for GEM. Exh. "155." The server of the County's GEM is not connected to the 

8 internet. He described the County's security for GEM. Since 2008, security for GEM has been 

9 "hardened." The security contemplates protection if the server is stolen. He described the 

10 County's touch screens. Exh. "154." Touch screens are available for voters with special needs. 

1 i He described the County's security for the touch screens. The touch screens contain a memory 

12 card. 1,000 or fewer voters cast ballots using the touch screen in the June election. He described 

13 the function of voting on the touch screens. He described the paper trail generated by voting on 

14 the touch screens. He described the optical scan device to scan ballots and upload results to the 

15 County's central tabulator. Exh. "152." The County sets up approximately 160 optical scan 

16 devices on election night. He described the function of the optical scan device. He described the 

17 purpose of the memory card for the optical scan device. The optical scan device generates a paper 

18 trail. He described the "ender card" which is run through the scanner. Exh. "158." Exh. "190" 

19 demonstrates the paper tape generated by the scanner operator. He explained examples of why 

20 some ballots cannot be scanned. Exh."150" is a diagram of the County's election night central 

21 count floor. He described the roles performed by the staff depicted in the diagram. He estimates 

22 that the process for the upcoming election will take longer than usual. Exh. "151" is a video which 

23 reflects the County's "ballot inspection" during a past election. He described the function of the 

24 "serial digy box" and "os device" depicted in Exh. "153." He described the function of the "start 

25 card," referring to Exh. "157" for demonstrative purposes only. Each ballot is coded to a precinct. 

26 Theos and tsx units are tested for use prior to the election. Exh. "159" is a test card to make sure 

27 the units arc functioning before the election. After running the hardware tests, the County 

28 performs a full logic and accuracy test on the system, all of which takes place under his 
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1 supcrv1s10n. He described the series oftests he supervises to test the 623 ballot types. The County 

2 conducted appmximately 20,000 tests prior to the June election. The test data is transmitted to 

3 GEM. He successfully completed logic and accuracy testing prior to the June election. The pre 

4 June election tests took approximately 10 days. The tests are conducted prior to every election. 

5 He recognizes Lutz but does not believe Lutz has taken advantage of the opportunity available to 

6 the public to observe the testing. Exh. "175" is the results bulletin for the 1 % manual tally of polls 

7 ballots for the June election. The County's GEM generated Exh. "175." The County generates 

8 different reports for poll ballots and VBM ballots. The June election generated 600 to 700 decks. 

9 He described the process to produce a report for each deck. The County used GEM to process a 

10 re-count challenge within the last 12 years. The County's count was upheld. He described the 

11 process by which the integrity of the ballot tabulations is preserved. He described how the hash 

12 value of the GEM would change if the security system were breached. He is not aware of any 

13 manipulation of the County's GEM. In his opinion, it would be difficult, if not impossible, to hack 

14 into the County's GEM, alter data and manipulate election results. He is involved in the quality 

15 control process of re-making ballots. He described the County's use of "white out tape." He 

16 described the "uniform counting standards" which the County applies, if necessary, to use "white 

17 out tape." Exh. "149." The County submits the provisional ballots to a verification process. 

18 "VVPPT" stands for voter verified paper trail. The County is required to retain the paper trail 

19 under the Elections Code. 

20 Jill La Vine: She has been the ROV for Sacramento County for 13 years. She described 

21 her duties as ROY. Her elections career dates back to 1987. "CACEO" stands for California 

22 Association of Clerks and Elections Officials. Sacramento has 900,000 eligible voters and 

23 733,000 registered voters. Sacramento employs 34 staff and 2,800 poll workers. Sacramento will 

24 add up to 200 temporary staff for the upcoming election. She is familiar with the 1 % manual tally. 

25 Sacramento conducts a random selection of precincts for the 1 % manual tally. The January 1, 

26 2007 amendment to section 15360 added VBM ballots. Exh. "109" is a directive to county clerk 

27 registrar ofvotcrs ("ccrov") throughout California on the subject of the post-election manual tally. 

28 The 2010 option to four counties was to choose between conducting the 1 % manual tally by either 
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I batch or precinct process. Sacramento continued to conduct the 1 % manual tally by the precinct 

2 process. Sacramento's procedures are consistent with the conclusion in Exh. "107'' not to include 

3 VBM ballots or provisional ballots in the 1 % manual tally. She described the process by which 

4 Sacramento counts VBM .ballots and provisional ballots. Sacramento counts the provisional 

5 ballots at or near the end. To include all VBM ballots would create a logistical problem for 

6 Sacramento. She is not aware that Sacramento's voting system has been hacked. 340,000 persons 

7 voted in Sacramento's June election. 67% of Sacramento's voters voted by mail. Sacramento has 

8 not used the batching method to conduct the I% manual tally. It is administratively more 

9 convenient for Sacramento to use the precinct method. Exh. "68" is Sacramento's 2014 report of 

10 the results of the 1 % manual tally. The report reflects errors that did not match the computer count 

11 on election night. Exh. "69" is Sacramento's June 2016 report of the results of the 1% manual 

12 tally. The report reflects errors that did not match the computer count on election night. In both 

13 instances, Sacramento made the corrections in the official certified results. She described how 

14 Sacramento could conduct the I% manual tally by including VBM ballots and provisional ballots. 

15 Sacramento would need to add staff and incur additional resources to include VBM ballots and 

16 provisional ballots. She denied that the batching method would assist Sacramento to conduct the 

17 I% manual tally with the inclusion ofVBM ballots and provisional ballots. Sacramento had not 

18 yet counted 136,000 ballots as of election night, none of which were subject to the 1 % manual 

19 tally. Sacramento starts to count VBM ballots as early as IO days before the election. Sacramento 

20 strives to include as many VBM ballots as possible into the I% manual tally. Sacramento included 

21 200,000 VBM ballots in the 1 % manual tally. She explained the reasons for the discrepancy in the 

22 official certified results from the semi-final official results after the I% manual tally. As reflected 

23 in Exh. "69", the discrepancy also arose from a break down in the scanning operation during the 

24 June election. 

25 Dean Logan: He is the L.A. County ROV county clerk. Exh. "139" is his CV which 

26 reflects 25 years of elections experience. He described his duties as L.A. 's ROV. L.A. has 

27 5,042,000 registered voters, of which 2,026,000 voted in the June election. 772,000 persons voted 

28 by mail. 271,000 persons cast provisional ballots. He described the reasons why persons cast 
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1 provisional ballots. He expects L.A. to receive more VBM ballots in the November election. L.A. 

2 employs 841 staff in the ROV office, all of whom participate in the election process (although 

3 L.A. will add another 500 temporary staff for the November election). L.A. will use 22,000 poll 

4 workers for the November election. L.A. included 387,000 VBM ballots in the semi-final results. 

5 334,000 VBM ballots were not included in the 1% manual tally. L.A. assigns 150 staff to count 

6 VBM ballots. He described the process by which L.A. counts VBM ballots, which he also 

7 characterized as "labor intensive." He described the training L.A. provides to the staff to count 

8 VBM ballots and the provisional ballots. L.A. staff devoted 57,000 hours to count VBM ballots as 

9 of the June election. L.A. devoted an additional 12,000 staff hours to count VBM ballots received 

10 after the June election. The official results included 236,788 of the total 271,000 provisional 

11 ballots in the official results. L.A. starts to process provisional ballots the day after the election. 

12 He described the process by which L.A. counts the provisional ballots. 150 to 400 staff counted 

13 the provisional ballots cast in the June election. The processing of provisional ballots are more 

14 labor intensive than the processing ofVBM ballots. L.A. staff devoted 61,000 hours to process the 

15 provisional ballots. He described his understanding of the l % manual tally, a process which starts 

16 the day after the election. In his opinion, the inclusion of VBM ballots and provisional ballots in 

17 the l % manual tally would delay the certification of the official results. He described the process 

18 by which the l % manual tally takes place after notice is provided to the public. L.A. devoted 55 

19 staff to complete the 1 % manual tally and 7,500 staff hours to count 20,217 ballots in the June 

20 election. The 20,217 represents l % of the total 2,026,068 ballots cast in the June election. L.A. 

21 uses the precinct method to conduct the l % manual tally. L.A. did not include VBM ballots that 

22 were processed after the election, and did not include provisional ballots, in the 1 % manual tally. 

23 He's been employed with L.A. ROV office since 2006. Prior to 2007, L.A. did not include VBM 

24 ballots in the random draw. L.A. has not included the provisional ballots in the 1 % manual tally. 

25 He described the reasons why L.A. has not included provisional ballots in the 1 % manual tally. 

26 The 2012 amendment allowed counties to choose between the batch or precinct method to conduct 

27 the 1 % manual tally. L.A. continues to not include all VBM ballots in the l % manual tally. The 

28 recent amendment to section 15360 allows VBM ballots received up to 3 days after the election to 
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be counted in the election results. He described the additional delay and costs to include all ballots 

cast in the I% manual tally, and still be able to certify the official results. He received multiple 

emails from Lutz on the subject of the 1 % manual tally for the June election. Exh. "195." 

12,000,000 persons reside in L.A. county. He is not aware of any person hacking into L.A. 's 

voting system. His departmental budget is more than $178,000,000 per year. L.A. has 5,000,000 

eligible voters. 722,000 persons voted by mail. 271,000 provisional ballots were validated and 

included in the certified returns. 387,000 of the 722,000 VBM ballots were included in the semi

final official results. L.A. sorts VBM ballots by precinct prior to tabulation. He described the 

process by which L.A. secures the ballots. L.A. conducts the I% random draw the day after the 

election. The actual I% manual tally starts 2 or 3 days after the election. L.A. only includes VBM 

ballots which were both received and counted as of the election, in the I% manual tally. L.A. 

takes 8 - 10 days to conduct the 1 % manual tally. He described the process by which L.A. would 

conduct the 1 % manual tally if all ballots cast were included; however, he questions whether L.A. 

could achieve the I% manual tally within the statutorily required time frame, to certify the official 

results. He described L.A.'s vote tabulation system, components of which are the Inka vote and 

Inka vote plus. The Secretary of State certifies L.A.'s voting system. L.A.'s voting system is 

capable of processing VBM ballots by batch. He described his understanding of the batching 

methodology and, agreed that, arguably, a precinct is a batch. 

Julie Rodewald (through her deposition taken on September 23. 2016-Exb's "196. 

197"): She retired in 2014 as the county clerk recorder for San Luis Obispo County after 20 years. 

She described her duties to include "conducting elections." She also served as the ROV for San 

Luis Obispo. She was a member of CA CEO. She described her understanding of the purpose of 

the I% manual tally, and the process by which San Luis Obispo conducts the 1 % manual tally. 

She described her understanding of the amendments to section 15360. San Luis Obispo does not 

include VBM ballots not counted as of the election or provisional ballots in the 1 % manual tally. 

In her opinion, the law did not require San Luis Obispo to include provisional ballots in the 1% 

manual tally. San Luis Obispo was one of the four counties which were the subject of section 

15360.5. The purpose of the 1 % manual tally is "to verify the automated count ... to finish the 
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1 official canvas within the 28 days." The 2011 amendment permitted all counties to tally VBM 

2 ballots by batch. San Luis Obispo did not change its practice to include, or not include, VBM 

3 ballots in the 1 % manual tally. She is not aware that San Luis Obispo's voting system has been 

4 hacked. San Luis Obispo started the 1 % manual tally one week after the election. San Luis 

5 Obispo included VBM ballots which had been received and processed as of the election in the 1 % 

6 manual tally. San Luis Obispo has 145 polling precincts. 12 precincts were selected for the 1 % 

7 manual tally. 60,228 persons cast VBM ballots in the November 2014 election, and approximately 

8 90 - 95% were processed before San Luis Obispo started the 1 % manual tally. San Luis Obispo 

9 could have included the provisional ballots, like VBM ballots, in the 1 % manual tally. She 

JO observed that the volume ofVBM ballots and provisional ballots cast continued to increase. The 

11 provisional ballots were the last ballots to be counted before the results were certified. 

12 Phillip Stark: He is a professor of statistics at UC Berkley, and has been since 1988. His 

13 education includes a Ph.D. in earth science from UCSD. Exh. "53" is his CV. His qualifications 

14 are adequate, if not superior. He identified the materials he reviewed to form and express his 

15 opinions. He is familiar with Election Code 15360 including AB 985 effective January I, 2012. 

16 He has reviewed the legislative history of SB 1235 effective January 1, 2007. Secretary of State 

17 Deborah Bowen appointed him to a committee to review post-election audit standards of the 

18 State's voting systems. He has spoken to 10 to 15 ROV's throughout the State. The foundation on 

19 which he based his opinions arc adequate. He is familiar with the I% manual tally which he 

20 characterized as a "quality control check" on election results. He has participated in a "risk 

21 limiting audit," the purpose of which is to confirm the confidence in the election result. The 

22 · framework of the audit is based on a statistical model which confirms that the "outcome is 

23 correct." The risk of the audit varies depending upon the degree of confidence that the outcome is 

24 correct. He emphasized that a "robust chain of custody" is imperative to the reliability of the 

25 result. He identified the counties, including Orange, in the State which have utilized his audit. His 

26 bias, if any, is to promote election integrity, which is why he has chosen to testify without 

27 compensation. He identified the types of errors which the 1% manual tally can detect which 

28 includes whether tho central tabulating system has been compromised. He described his 
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understanding of the batching method and the precinct method to conduct the 1 % manual tally. In 

2 his opinion, the batching method provides a higher statistical advantage to detect errors in the 

3 election result. In his opinion, it's important that all votes cast have been counted before the 

4 random selection I I% manual tally occurs. In his opinion, the 1 % manual tally conducted on a 

5 sampling of ballots instead of all votes cast, undermines, from a statistical perspective, the 

6 "accuracy of the voting system results." In his opinion, the County's random selection is, from a 

7 statistical perspective, flawed. He described his understanding of provisional ballots. In his 

8 opinion, the omission of ballots cast, including provisional ballots and VBM ballots, impairs the 

9 ability of the 1 % manual tally to detect errors. In his opinion, the manner in which the County 

10 conducts the 1 % manual tally creates a "frame bias." He has reviewed Plaintiffs SAC in this case 

11 as well as pertinent legislation connected to section 15360. He has not reviewed the County's 

12 procedures for processing VBM and provisional ballots. He has not participated in an audit of the 

13 County's I% manual tally. He is not familiar with the County's GEM to process voting results. 

14 He performed election calculations relating to Bush v. Gore. He agreed that the official canvas 

15 includes clements other than the 1 % manual tally. He agreed that he is not familiar with all of the 

16 requirements of the official canvas. His focus is limited to the completion of the 1% manual tally. 

17 He agreed that a risk limiting audit is different than the l % manual tally, which have very different 

18 goals. The goal of a risk limiting audit is to confirm the accuracy of the election results. He 

19 disagreed that a risk limiting audit is similar to a recount procedure, though he characterized the 

20 1 % manual tally to be "like an intelligent incremental recount." He generally agreed that the 

21 "broad" goals of both a risk limiting audit and the 1 % manual tally is to check that the election 

22 results are correct. He agreed that the 1 % manual tally is not a recount. He agreed that the ROV is 

23 required to report discrepancies detected from the 1 % manual tally to the Secretary of State. L.A. 

24 and San Francisco are developing their own vote tabulating systems. The Elections Code does not 

25 require that jurisdictions perform a risk limiting audit. In his opinion, the 1 % manual tally is an 

26 ineffective and inefficient means to confirm election results. In his opinion, the I% manual tally 

27 has a small chance of detecting errors in the election results. In his opinion, a risk limiting audit 

28 has up to a 90% chance of detecting errors in the election results. He agreed that the 1 % manual 
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1 tally measures, although ineffectively and inefficiently, the accuracy of the election count. The 

2 pilot program he participated in conducted risk limiting audits in elections in eleven counties in 

3 2011 -2012. The audits used a software program other than the counties' existing voting system 

4 software program. The most common tabulation error is, in his experience, the misinterpretation 

5 of voter ballots, or voter intent. He is not familiar with the voter guidelines promulgated by the 

6 Secretary of State. IIe is not familiar with the County's procedures to test whether ballots are 

7 scanned properly. lie agreed that a quality control system should reduce errors in the ballots 

8 counted. He has not reviewed the County's 1 % manual tally results for the June 2016 election. In 

9 reviewing Exh. "51," he identified discrepancies in the scanned count and the 1 % manual tally in 

10 the June election. In his opinion, the entire election audit system needs an overhaul. He agreed 

11 that the current voting system does not require a risk limiting audit. He is not familiar with the 

12 term "semi-final oflicial" canvas as reflected in the Elections Code. David Jefferson was the 

13 chairperson of the post-election audit standards working group. He recognized Dean Logan to be 

14 L.A. County's ROV. He identified the existing elements of the official canvas. In his opinion, the 

15 existing elements of the official canvas, including the 1% manual tally, are "not enough." In his 

16 opinion, the 1 % manual tally as a "double check" is not as good as a risk limiting audit. He 

17 assumed that the County, like other counties, has a quality control system in tabulating votes. He 

18 described his understanding of the manner in which the County conducts its "random draw." He 

19 has no opinion on the accuracy of the results of the County's June election. To be a reliable 

20 accuracy indicator, the random draw should occur after the results of the election are known. He 

21 expects that the risk limiting audit will be the next generation of audits in the State's election 

22 procedures. 

23 

24 Plaintiffs' FIRST CAUSE OF ACTION for DECLARATORY RELIEF 

25 

26 Declaratory relief is a proper remedy. The purpose of a declaratory judgment is to serve 

27 some practical end in "quieting or stabilizing an uncertain or disputed jural relation." In re 

28 Claudia E. (2008) 163 Cal. App. 4th 627,633 (declaration that Department of Social Services not 
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complying with statutory time requirements for juvenile removal proceedings). Another purpose 

2 is to liquidate doubts with respect to uncertainties or controversies which might otherwise result in 

3 subsequent litigation. Id. "The proper interpretation of a statute is a particularly appropriate 

4 subject for judicial resolution." Id. Judicial economy strongly supports the use of declaratory 

5 relief to avoid duplicative actions to challenge an agency's statutory interpretation or alleged 

6 policies. Id. The remedy of declarative relief is cumulative and does not restrict any other remedy 

7 such that it is wrong for a court to decline a declaration on the ground that another remedy is 

8 available. Id. at 633-634. 

9 In their trial brief (ROA #92), at pages 4 - 6, Plaintiffs assert: 

10 "Election Code section 15360 describes the 1 % manual tally audit procedure. This 

11 provision begins as follows: 

12 15360(a) During the official canvass of every election in which a voting system is used, the 

13 official conducting the election shall conduct a public manual tally of the ballots tabulated by those 

14 devices, including vote by mail ballots, using either of the following methods: 

15 (I) (A) A public manual tally of the ballots, including vote by mail ballots, cast in 1 percent of the 

16 precincts chosen at random by the elections official. If I percent of the precincts is less than one 

17 whole precinct, the Lally shall be conducted in one precinct chosen at random by the elections 

I 8 official. 

19 Section 15360(a) requires that "[d]uring the official canvass of every election in which a 

20 voting system is used, the official conducting the election shall conduct a public manual tally of 

21 the ballots tabulated by those devices, including VBM ballots." This process is called the 1% 

22 manual tally. The purpose of the 1 % manual tally is "to verify the accuracy of the automated 

23 count." Section 336.5. 

24 Section 15360 dearly states that "not less than l percent of the VBM ballots cast" must be 

25 included in the 1% manual tally. Section 15360(a)(2)(B)(i). This quantity must be calculated 

26 based on the total number of vote by mail ballots cast, not the number of vote by mail ballots 

27 counted to date. 1 % of the total number of ballots counted at that point is less than l % of the total 

28 number of ballots cast and ultimately counted after that point. Thus, including a mere l % of the 
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1 total number of ballots counted to date is in direct violation of the requirement that "not less than 

2 1% of the VBM ballots cast in the election" be counted. Section 215360(a)(2)(B)(i). 

3 The stated purpose of the 1 % tally, "to verify the accuracy of the automated count," 

4 supports this conclusion. Section 336.5. The legislative history of Section 15360 also supports this 

5 conclusion. "In 2006, Elections Code 15360 was amended to require that all vote by mail ballots 

6 be included in the 1 % manual tally by precinct. This requirement resulted in over 540 additional 

7 staff hours to complete the manual tally process and approximately 12,000 in additional costs for 

8 each election .... " 06/03/11 - Senate Elections and Constitutional Amendments, 2011 Cal Stat. Ch. 

9 52. Clearly, all vote by mail ballots have to be counted. The onerous nature of this requirement 

l O led the legislators to add the option to manually tally VBM ballots separately, in batches, to 

11 ensure, that all of them could be counted efficiently. Id. The proponents of AB707 state the intent 

12 clearly: "The votes on absentee ballots are no less valid or important than the votes cast at the 

13 polling place, and the potential for the vote to be incorrectly tabulated on an absentee ballot is just 

14 as likely as a vote cast in a traditional polling booth. Therefore, it makes no sense to exclude 

15 absentee ballots, provisional ballots and ballots cast at satellite locations from the 1 % manual tally. 

16 By excluding them from the manual tally, there is no way to verify that the votes cast on them are 

17 being recorded accmately. Moreover, in the event that counties are authorized to conduct an all-

18 mail election, this provision would ensure that the manual tally is still conducted in those 

19 counties." (Exhibit 54, page 3) Further support was provided by the then-serving Secretary of 

20 State Bruce McPherson (served from March 2005 - December 2006): "This proposal also requires 

21 a county election official to include all ballots cast in a precinct in the I% manual tally. This 

22 means that a county will need to include any ballots cast at the polls, via absentee ballot, 

23 provisional voters, and any ballots cast on direct recording electronic (DRE) voting machines." 

24 (Exhibit 54, page 15). In the final recommendation to Governor Schwarzenegger: "Summary: 

25 This bill establishes a uniform procedure for elections' officials to conduct the 1 % manual tally of 

26 the ballots including (1) the requirement that absentee ballots, provisional ballots, and ballots cast 

27 at satellite locations be included in the tally of ballots ... " (Exhibit 54, page 3 7.) 

28 /// 
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1 Precedent furthers the support for this conclusion. "Section 15360 appears on its face to be 

2 concerned solely with assuring the accuracy of the vote, not with limiting unnecessary vote 

3 tallying. Indeed, the explicit intent of section 15360, as expressed in a companion statute, is "to 

4 verify the accuracy of the automated count." County of San Diego v. Bowen 166 Cal. App. 4th 

5 501, 511-12 (Cal. Ct. App. 2008)." 

6 In their trial brief (ROA# 93), Defendants assert, at pages 15 - 17: 

7 When conducting the random sample selected for the manual tally by the Registrar 

8 includes all ballots included in the semifinal official canvass the day after the election, including 

9 VBM ballots. The County does not include VBM ballots that have yet to be processed and added 

10 into the official canvass results. Similarly, the Registrar does not include any provisional ballots in 

11 the manual tally. The practice followed by the Registrar is consistent with the intent and purpose 

12 of the manual tally and satisfies the requirements of Section 15360. 

13 A. Section 15360 docs not Require Provisional Ballots to be Included in the Manual 

14 Tally 

15 The Registrar does not include provisional ballots in the manual tally. This practice is 

16 consistent with the practices of other counties and the opinion of the Secretary of State. It is also 

17 consistent with the original intent of the Legislature in conducting the I% manual tally and does 

18 not run afoul of the requirements of Section 15360. 

19 As detailed above, prior to 2006, Section 15360 did not expressly require VBM or 

20 provisional ballots to be included in the manual tally. In 2006, the Legislature enacted AB 2769 

21 (Stats. 2006, c. 893, § I) and AB 2769 (Stats. 2006, ch. 894) amending Section 15360 to read, in 

22 relevant part as follows: " ... the official conducting the election shall conduct a public manual 

23 tally of the ballots tabulated by those devises, including absent voters' ballots, cast in I percent of 

24th "t" e precmc s .... 

25 When introduced, SB 1235 proposed that Section 15360 be amended to also include 

26 "provisional ballots, and ballots cast at satellite locations, cast in I percent of the precincts" But, 

27 the reference to "provisional ballots, and ballots cast at satellite locations" was deleted before the 

28 second reading of the bill in committee. Similarly, AB 2769 when introduced also proposed to 
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1 include VBM and provisional ballots in the manual tally, but also like SB 1235, once amended all 

2 references to provisional ballots were deleted. "'When the Legislature chooses to omit a provision 

3 from the final version of a statute which was included in an earlier version, this is strong evidence 

4 that the act as adopted should not be construed to incorporate the original provision.' (citation]" 

5 UFCW & Employers Benefit Trust v. Sutter Health 241 Cal. App. 4th 909, 927 (2015), citing 

6 People v. Delgado 214 Cal. App. 4th 914, 918 (2013). As such, it is clear that the Legislature 

7 considered but rejected the idea that provisional ballots were to be included in the manual tally. 

8 B. The Registrar Prnperly Includes Vote by Mail Ballots in the 1 Percent Manual 

9 Tally 

10 VBM ballots are received at different times by different means of delivery. The VBM 

11 ballots associated with a particular precinct are by the very nature of the process sprinkled 

12 throughout all of the VBM ballots included in the semifinal officiai canvass. Prior to 2012, after 

13 the precincts to be included in the manual tally were selected, elections officials were required to 

14 locate the VBM ballots associated with the randomly selected precincts and integrate those ballots 

15 into the ballots cast at the precincts. This process had to be initiated within several days of the 

16 election in order to complete the manual tally "during the official canvass" and of course could not 

17 include VBM ballots that have not yet been processed and counted. 

18 In 2011, in an effort to streamline the process and reduce the costs of completing the 

19 manual tally, the Legislature enacted AB 985 amending Section 15360. As amended by AB 985, 

20 Section 15360 election officials now have an option for conducting the manual tally. Election 

21 officials can now conduct the manual tally by precinct as provided under J 5360(a)(l )) or, 

22 alternatively may conduct a two part manual tally that allows elections officials to manually tally 

23 randomly selected batches ofVBM ballots, thereby avoiding the cost and time of having to 

24 integrate the VBM ballots into the randomly selected precincts (see§ 15360(a)(2)). 

25 The intended purpose of AB 985 was to streamline the process and make it easier, more 

26 efficient and less costly to concluct the manual tally. lfthe court now interprets AB 985 to require 

27 the Registrar to include all VBM in the manual tally, that interpretation would make the process 

28 I I I 
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048.3 
more difficult, less efficient and more costly, all of which are contrary to the stated purpose of the 

2 amendment. 

3 Both before and after the enactment of AB 985, the Registrar has only included VBM 

4 ballots included in the semifinal official canvass in the manual tally. This practice is consistent 

5 with tl;le intent and purpose of the statute as amended and is also consistent with the practices of 

6 other counties. The practice also reflects the practical necessity of having to complete the official 

7 canvass of the election and certify the results within the statutorily mandated period after the 

8 election. 

9 Another reason for not waiting to conduct the manual tally until all of the VBM ballots are 

10 included in the official canvass is that if the Registrar waited and then determined that the vote 

11 tabulating devices were not recording the votes accurately, there would be no time left to correct 

12 the error and rerun all of the ballots previously included in the official canvass. It is in the public's 

13 interest and it is a prudent business practice to begin and complete the manual tally as soon as 

14 possible. Waiting until all of the VBM ballots have been processed and included in the official 

15 canvass would inarguably substantially delay that process." 

16 In resolving the controversy over the scope of the "1 percent manual tally" in Section 

1 7 I 5360, the Court accepts the issues the parties do not dispute: 1. Elections Code Sections 336.5 

18 and 15360 are the operative provisions of the Elections Code that define and govern the one 

19 percent manual tally (to wit, '"'One percent manual tally" is the public process of manually 

20 tallying votes in I percent of the precincts, selected at random by the elections official, and in one 

21 precinct for each race not included in the randomly selected precincts."); 2. Provisional voters are 

22 defined in Election Code Section 14310 - 14313 (to wit, " ... a voter claiming to be properly 

23 registered, but whose qualification or entitlement to vote cannot be immediately established upon 

24 examination of the index of registration for the precinct or upon examination of the records on file 

25 with the county elections official, shall be entitled to vote a provisional ballot ... "); 3. Vote-by-

26 mail voters are defined in Election Code Section 300 (to wit, ""Vote by mail voter" means any 

27 voter casting a ballot in any way other than at the polling place."); 4. The one percent manual tally 

28 must be conducted and completed during the official canvass; 5. The purpose of the manual tally is 
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1 to verify the accuracy of the automated count. (emphasis added by the Court) 

2 The Court is disinclined to read any more into the term "I% manual tally" than is necessary 

3 to reasonably construe or interpret its scope. 

4 Though the subject of much discussion throughout its history (see, for example, 

5 Defendants' trial brief, pages 2-4), the legislature chose not to include "provisional ballots" in 

6 Section 15360. There appears to be good reason to conclude that this omission was not 

7 inadvertent. 

8 As Defendants argue, at pages 8 - 9 of their trial brief: 

9 "Voters may be required to vote provisionally on the day of the election for a number of 

10 reasons. One reason that a voter may be asked to vote provisionally is because the voter is 

11 registered as a VBM voter and has been issued a mail ballot, but wants to vote at the poll. The 

12 purpose of having a voter registered as a VBM voter vote provisionally is to provide a safeguard 

13 against the possibility that the VBM voter has already returned his or her VBM ballot and had his 

14 or her VBM ballot counted. In the June Presidential Primary more than one-half of the 75,386 

15 voters who voted provisionally were VBM voters who appeared at the polls on election-day but 

16 who could not surrender their VBM ballot. And, in fact, during the canvass, the Registrar 

17 determined that 521 voters voted both their VBM ballot and a provisional ballot. 

18 Another reason for requiring a voter to vote provisionally is because the voter does not 

19 appear on the roster of voters at the precinct where they appear to vote. For example, if a non-

20 VBM voter is registered to vote in a precinct in Poway but the voter appears at a poll in Chula 

21 Vista, that voter would be given a provisional envelope in which the voter would place his voted 

22 ballot, which is then returned to the Registrar's office unopened for final determination. After 

23 voting, the voter is instructed to complete all of the information required on the outside of the 

24 provisional ballot envelope, including, among other things, the voter's current residence address. 

25 The voter is also required to sign and seal the envelope, and return the envelope to the poll worker 

26 for deposit into the ballot box. In the June Presidential Primary more than 12,000 voters appeared 

27 at a poll other than where they were registered and voted provisionally. 

28 , , , 
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1 Another reason for requiring a voter to vote provisionally is unique to "semi-open primary" 

2 elections like the June Presidential Primary. The Republican, Green, and Peace and Freedom party 

3 primaries were "closed elections" meaning that only voters registered with one of those particular 

4 parties were allowed to vote for that party's presidential candidates. In contrast, the Democratic, 

5 American Independent, and Libertarian party primaries were "open primaries" meaning that voters 

6 who had registered "No Party Preference" ("NPP") were allowed to vote for any one of those 

7 parties' presidential candidates. In no instance could a voter registered with a particular party vote 

8 for the presidential candidates of another political party. These rules are established by the parties, 

9 not the State and not by local election officials." 

10 Vu's trial testimony- which the Court perceived to be credible- is consistent with 

11 Defendants' trial brief explanation of the circumstances under which provisional ballots are cast. 

12 The Court finds the initial explanation (a provisional voter may be a voter who is "registered as a 

13 VBM voter and has been issued a mail ballot, but wants to vote at the poll") to be significant. The 

14 Court infers from this explanation that provisional ballots may be nothing more than duplicate 

15 ballots ofVBM ballots east by the same voters. Indeed, according to Defendants "In the June 

16 Presidential Primary, more than one-half of the 75,386 voters who voted provisionally were VBM 

17 voters who appeared at the polls on election-day but who could not surrender their VBM ballot. 

18 And, in fact, during the canvass, the Registrar determined that 521 voters voted both their VBM 

19 ballot and a provisional ballot." If the Court were to accept Plaintiffs' argument that Section 

20 15360' s 1 % manual tally audit procedure includes "all ballots cast" including provisional ballots 

21 (Plaintiffs' trial brief at pages 4 - 7), Plaintiffs are, in effect, advocating that Defendants assume 

22 the risk of including more than 100% of the ballots cast in the 1 % manual tally. Not only does 

23 this interpretation strike the Court as unreasonable but it has the inevitable consequences of adding 

24 burden to the County's ROV, whose resources are already stretched far too thin. 

25 Accordingly, the Court rejects Plaintiff's interpretation that the 1 % manual tally include 

26 provisional ballots. 

27 On the other hand, Plaintiffs' interpretation that all VBM ballots should be included in the 

28 1 % manual tally strikes the Court as more reasonable than Defendants' rejection of the need to do 
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1 so. First, Section 15360 specifically dictates that the 1% manual tally include VBM ballots. 

2 Second, the statute's legislative history supports the inclusion ofVBM ballots. Third, the 

3 inclusion of all VBM ballots strikes the Court as more conducive to a "uniform procedure for 

4 elections' officials to conduct the 1 % manual tally of the ballots" (Plaintiffs' trial brief, at pages 5 

5 - 6) and toward accomplishing the goal ofvGrifying "the accuracy of the automated count." Based 

6 on the trial evidence, the ROVs appear to include as many, or as few, VBM ballots as have been 

7 received and processed in the 1 % manual tally. For example, according to Rodewald, San Luis 

8 Obispo does not include VBM ballots not counted as of the election day in the I% manual tally; 

9 according to Logan, L.A. only includes VBM ballots which were both received and counted as of 

IO the election day in the 1 % manual tally; according to La Vine, Sacramento strives to include as 

11 many VBM ballots as possible into the I% manual tally; according to Vu, San Diego does not 

12 include VBM ballots not processed by election night in the 1 % manual tally. The disparity of the 

13 ROVs practices throughout the State strikes the Court as more a reflection upon the limited 

14 resources within which the ROVs are expected to discharge their statutory duties than compliance 

15 with a reasonable interpretation of Section 15360. The Secretary of State's contrary opinion (Exh. 

16 "107'') is rejected. 

17 Accordingly, the Court accepts Plaintiff's interpretation that the 1 % manual tally include 

18 all VBM ballots. In doing so, the Court emphasizes that its intention is not to call into question the 

19 credibility of the ROVs who testified at trial. It's apparent that the ROVs are experience(!, skillful 

20 and devoted public servants who are tasked with the challenge of overseeing an extraordinarily 

21 complex voting system. 

22 

23 Plaintiffs' SECOND CAUSE OF ACTION for MANDAMUS - CCP 1085 

24 

25 A writ of mandate compelling the County Registrar of Voters Office to comply with the 

26 California Elections Code is a proper remedy. The Court will issue a writ of mandate "to any 

27 inferior tribunal, corporation, board, or person, to compel the performance of an act which the law 

28 specifically enjoins, ... or to compel the admission of a party to the use and enjoyment of a right or 
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I office to which the party is entitled, and from which the party is unlawfully precluded by such 

2 inferior tribunal, corporation, board, or person." Code Civ. Proc. 1085(a). "Mandamus is the 

3 correct remedy for compelling an officer to conduct an election according to law .... It 1s also an 

4 appropriate vehicle for challenging the constitutionality of statutes and official acts." Hoffman v. 

5 State Bar of California (2003) 113 Cal. App. 4th 630,639 (internal citations omitted). 

6 In People v. Karriker (2007) 149 Cal. App. 4th 763, 774, the Court stated: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

... Mandamus will lie, however, "to compel a public official to 
perform an official act required by law." (Ibid.) "Code of Civil 
Procedure section 1085, providing for writs of mandate, permits 
challenges to ministerial acts by local officials. To obtain such a 
writ, the petitioner must show (1) a clear, present, ministerial duty on 
the part of the respondent and (2) a correlative clear, present, and 
beneficial right in the petitioner to the performance of that duty. 
[Citations.] A ministerial duty is an act that a public officer is 
obligated to perform in a prescribed manner required by law when a 
given state of facts exists. [Citations.] 

The Court finds that Defendants are "obligated" to include all VBM ballots in the I% 

manual tally, in performance of the requirements imposed on elections officials by Elections Code 

16 
· Sections 336.5 and 15360. To this extent, the Court grants the relief sought by Plaintiffs to require 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants to "to fully comply with the breadth of California Elections Code Section 15360." 

SAC, page 12. 

On the other hand, the Court defers, without prejudice, from ruling on the relief sought by 

Plaintiffs that Defendants be "stayed from certifying any future election." SAC, page 12. The 

Court is not satisfied that the parties have adequately briefed the issue of a stay much less the 

consequences that may flow from the issuance of a stay of the upcoming November election. The 

Court will entertain further discussion regarding a hearing and briefing schedule at the Status 

Conference. 

Conclusion 

The Court finds, as set forth above, in favor of Plaintiffs and against Defendants 
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I MICHAEL VU and COUNTY OF SAN DIEGO, and in favor of Defendant HELEN N. 

2 ROBBINS-MEYER and against Plaintiffs, on Plaintiffs' claims against Defendants. The parties 

3 are directed to serve their objections, if any, to the Court's SOID within the time required by law. 

4 The Court sets a Status Conference on December 1, 2016 at 3:00 pm for the purpose of hearing the 

5 objections, if any, to the Court's SOID. 

6 

7 IT IS SO ORDERED. 

8 

9 Dated: 

10 

;o~<J6~f6 
I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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PLAINTIFFS' OBJECTIONS TO COURT'S 
STATEMENT OF INTENDED DECISION 

Hon. Joel R. Wohlfeil, Judge 

Complaint filed: 

Trial Date: 
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Department: 
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20 Plaintifls submit the objection to the Court's Statement of Intended Decision ("SOID'') 

21 pursuant to California Rules of Court Rule 3.1590(g): 

22 The Court issued a Statement of Intended Decision on October 26, 2016, with service 

23 on the parties by first class mail The first twenty four pages are the Court's recitation, 

24 observations and comments concerning the Minute Order ofJuly 25, 2016 (ROA #70), Joint 

25 Trial Readiness Conference Report ('TRC'') (ROA #91 )/ Advance Trial Review Order 

26 ("ATRO') (ROA #90), Trial Exhibits and Trial Witnesses. Plaintifls understand the Court's 

27 desire to have a thorough record concerning these events and comments and has no objection 

28 to the form thereof Plaintiffs note that in the Court's attempt to recite portions ofPJaintiffi; 

Citizens Oversight v. Vu, et al 
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1 trial brief; the references to "Exhibit 54" should be replaced with "Exlnbit 59" which actually 

2 was the Legislative History exhibit introduced at trial 

3 Page 26, Line 19: Strike "Exhibit 54", Replace ''Exlnbit 59" 

4 Page 26, Line 24: Strike ''Exhibit 54", Replace ''Exlnbit 59" 

5 Page 26, Line 27: Strike ''Exhibit 54", Replace Exhibit 59" 

6 Objections: 

7 1. Page ! lines 7-8 -- "no comtry in the world works as hard as the United States to 

8 preserve its election integrity, a bedrock of its democratic principles." 

9 This statement is not supported by any evidence in the proceeding. Actually, many 

10 countries do as =h or more than the United States to insure election integrity. Such a 

11 conclusion would require an exhaustive comparison of all other countries to determine who 

12 works harder. It also implies that these Defendants are already working harder than all other 

13 countries on earth and thus implies that Plaintiffs' Second Amended Complaint overly 

14 burdensome. Plaintifls' role is part of the "hard work" needed to preserve election integrity and 

15 without it, our integrity as a nation is diminished. We can accept ''the United States works hard to 

16 preserve election integrity, a bedrock of its democratic principles." 

17 2. Page 3, lines 25-27 

18 Although the Court is reciting Finnie v. Town of Tiburon (1988) 199 Cal App. 3d 581, 

19 586 (''Firmie'') from its preliminary ruling dated July 25, 2016, concerning Plaintiffs' Motion for 

20 Preliminary Injunction, the basis for that decision which deemed Plaintifls' motion as moot, is 

21 inaccurate. Finnie is distinguishable. In Firmie, was a decision on a project that was put before 

22 the voters. After losing the vote, Finnie filed a law suit. Unlike here, their case was moot due to 

23 legitimate election results. Again, there was no dispute that the actions of elections officials were 

24 improper, but that the outcome of the election was not desirable to the plaintiffs. The instant 

25 case is fur different in that the issue is regarding the action of the election official in his capacity 

26 and whether California law was followed, not whether some other issue can be decided due to an 

27 election. Plaintiffs' Complaint is not a contest of the election results. 

28 The SecretaryofState's certification, as mentioned on page 3, lines 15-18 was based on 

Citizens Oversigld: v. Vu, el al 
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1 and predicated upon, inter alia, the certification of the results from San Diego. Thus, certification 

2 by the Secretary of State, which relies upon the certification of San Diego County, and all 

3 California county results, does not mean that the 1 % mannal tally, which is the subject of this 

4 case, was conducted according to the law, nor does it mean that Plaintiffi; should have no 

5 recourse regarding the improper conduct of the Registrar of Voters in that election. As clearly 

6 demonstrated by racts not in dispute in this case, 39% oflegitimate valid ballots were omitted 

7 from the scrutiny of the audit, and they also conducted themselves suspiciously in that they 

8 operated outside their own written procedures and changed the method of the 1 % mannal tally 

9 from batch-based to precinct-based for the VBM ballots that were included, resulting in 40 

10 people spending a week rifling through boxes ofballots to find those that would correctly match 

11 reports of the selected precincts. This conduct was so fur from what is required, that the court can 

12 and should rule that the 1 % mannal tally be redone in the Presidential Primary just to set the 

13 record straight and ensure there was a correct audit and certification reported to the Secretary of 

14 State. 

15 3. Page 3, line 25 through Page 4, line 2. The court further cites Wilson v. Los Angeles 

16 County Civil Service Commission (1952) 112 Cal App. 2d 450,453 ("Wilson') to 

17 support its initial ruling that the Plaintiffi;' Motion for lqjunction is moot. 

18 Wilson is also a distingnishable case. In Wilson, they considered whether a list of 

19 appointees could or could not be extended in time by the authorities involved. In that case, they 

20 apparently had the right to take that action under the law. Here, Defendants did not fulfill their 

21 obligations under the law to perform the final audit of the election and performed the audit in 

22 such a way to raise suspicions as to their motives. It is undisputed that the Registrar certified the 

23 election results without full compliance with Elections Code Section 15360, omitting 

24 approximately 285,000 ballots from review. Some of the races in that election were within 

25 16,000 votes and could be compromised. A complete audit could unveil acts, nerarious or not, 

26 such that results of the election would likely need to be nullified. Plaintiffi; assert that Plaintiff's 

27 Motion for Injunction was not to be mooted. · Instead, the Court should require the election 

28 officials conduct the audit, even if after certification is complete, to underwrite the integrity of 
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I the certification 

2 4. Page 4, lines 16-17 presents the definition of the I% manual tally, stating that it "is 

3 conducted during the official canvass ... " 

4 If the manual tally is not completed according to the law, the official canvass cannot 

5 certified. By way of analogy, if a service provider was required to perform a test on their work 

6 prior to completing the contract and being paid for their work, and they did not complete 39% of 

7 the testing phase specified by the contract, the issue does not become moot simply because the 

8 contractor says the contract is complete. Testing of the product can be done at any time to 

9 validate the work done. 42 USCS § 1974 provides that every officer of election shall retain and 

10 preserve, for a period of22 months from the date of any general, special, or primary election ... 

11 all records and papers which come into his or her possession relating to any application, 

12 registration, payment of poll tax, or other act requisite to voting in such election 

13 5. Page 10, line 3: ''very single VBM ballot is counted manually." This misstates testimony. 

14 VBM ballots are validated manually but processed with optical scan machinery. 

15 6. page 10, lines 14-15 'The provisional ballots are processed after the election" -- This 

16 misstates testimony. The evidence is that provisional ballots are processed after election 

17 day but before the end of the official canvass period. Lines 24-25 correctly states the 

18 evidence: 'The County completes the process of counting provisional ballots by the time 

19 the results are certified." 

20 7. Page 11, line 15: "75,000 provisional ballots were cast in the June election" This should 

21 read ''75,000 ballots were cast provisionally in the June election, and about 68,000 were 

22 ultimately validated and officially cast." 

23 8. Page 12, lines 6- 7: "Vu's practice is to choose only 8 precincts, instead of32 precincts, to 

24 develop the batches." This misstates testimony. The testimony is: ''In addition to the 16 

25 precincts chosen for the ballots cast at polling places to be manually tallied, Vu's practice 

26 was to choose only 8 batches, instead of 16 batches, to develop the set ofVBM batches to 

27 be manually tallied." 

28 9. Page 12, lines 12-13 "He prepared a report of the 1 % manual tally from the 2008 
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1 election." This misstates testimony. The sentence should read: "He prepared a report of 

2 election procedures including the 1 % manual tally from the 2008 election." 

3 10. Page 12, lines 16-17 "In bis opinion, the County conducts a 1 % manual tally without 

4 including VBM ballots." This misstates testimony. The sentence should read: ''In bis 

5 opinion, the County conducts a 1 % manual tally without including all VBM ballots." 

6 11. Page 12, lines 26-27 ''In bis opinion, the 1 % manual tally detects simple tabulator errors 

7 which could result in a shift of as many as 10,000 votes from one candidate to another." 

8 This misstates testimony. The sentence should read: ''In bis opinion, the 1 % manual tally 

9 detects simple tabulator errors as well as possible central tabulator hacking which could 

10 result in a shift ofas many as 10,000 votes from one candidate to another." 

11 12. Page 21, lines 24-25 "San Luis Obispo does not include VBM ballots not counted as of 

12 the election or provisional ballots in the 1 % manual tally." This misstates testimony. The 

13 sentence should read: "San Luis Obisbo did not perform the random draw until a week 

14 after the election to allow more VBM ballots to be included." 

15 13. Page 27, line 6 to perhaps page 29 line 15 -- The Court excerpts an extended section from 

16 Defendants' trial brief but it is unclear when this quotation ends. Without proper 

17 demarcation, the reader may be inclined to think this the opinion of the court when it is 

18 only the opinion of the Defendants. 

19 14. Page 30, line 6-7: 'There appears to be good reason to conclude that this omission was 

20 not inadvertent." Plaintiffi; never claimed that the omission was inadvertent. Plaintifls 

21 claim the omission was intentional as its inclusion was redundant to the construction of 

22 the phrase ''ballots cast at precincts" as a validated provisional ballot, once validated, is 

23 considered a ballot cast at the precinct. 

24 15. As we read the SOID, the Court's conclusions and decision commence on page 29, line 

25 16. · Plaintifls object to the SOID coIIlll::encing on page 30, line 8 - page 32, line 21. This 

26 is essentially the ''provisional ballot" portion of the decision. It would appear that the 

27 Court misconstrues Plaintifls contention and request for declaratory relief with regard to a 

28 ''provisional ballot." It is not Plaintifls' position nor Plaintiffi;' request that unvalidated 
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provisional ballots be included in the 1 % manual tally, only the validated provisional 

ballots rrmst be included because such ballots are, indeed, tabulated by the central 

tabulation system used by the Registrar. (Elections Code Section 15360(a)). Specifically, 

the Court states that "(i)f the Court were to accept Plaintifls' argument that Section 

15360's 1 % manual tally audit procedure includes "all ballots cast" including provisional 

ballots, Plaintifls are, in effect, advocating that Defendants assume the risk of including 

more than 100% of the ballots cast in the 1 % manual tally." Plaintifls have never thought 

that the 1 % manual tally should include unvalidated provisional ballots. Plaintifls 

contention is and has been that once the provisional ballot is validated, it is no longer 

"provisionaf' and is simply another ballot cast at a precinct and tabulated in the 

Registrar's central tabulation system The presentation of evidence at trial was that the 

Registrar excludes the entire block of"provisional ballots" from the 1 % manual tally and 

rrmst include the validated ballots in the audit. (See Plaintifls' Closing Briet; page 3, line 

27 - page 4, line 4: 'There were 75,386 provisional ballots cast at the 1522 county 

precincts, of which 68,653 were ultimately verified and counted in the Official 

Canvass but were not included in the 1 % Manual Tally. (Testimony ofMichael Vu) 

Thus, by the numbers, 234,000 VBM plns 68,653 provisional ballots cast at the precincts 

(a combined 302,653 ballots) - more than 39% of the 775,930 total votes cast-were 

omitted entirely from the 1 % Manual Tally conducted by defendants." 

Page 31, lines 23-24 ''inevitable consequences of adding burden to the County's ROV, 

whose resources are already stretched fur too thin" There is no evidence that the 

resources of the County or the Registrar are "already stretched fur too thin" nor that 

including validated provisional ballots, which would amount to tallying about 2 batches 

of 400 ballots and consuming less than a day of two teams of workers, would 

demonstrably affect the budget of the Registrar. Moreover, evidence has been presented 

in this proceeding that the Registrar has made operational decisions that has consumed 

additional time, such as switching from batch to precinct mode and employing 40 people 

fur a week to search for ballots. The inclusion of validated provisional ballots is not a 
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1 substantial burden which the Registrar cannot easily address. Moreover, the budgetary 

2 concerns of the Registrar are not a concern for which the Court should alter statutory 

3 interpretation here. 

4 17. Mandamus: On page 33, lines 19-24, the Court defers, without prejudice, from ruling on 

5 the relief sought by Plaintifls that Defendants be "stayed from certifying any future 

6 election." Plaintifls are concerned that a final ruling or judgment in this case will not be 

7 timely for the November election. Election Day is November 8, 2016. The Official 

8 Canvass period expires on December 8, 2016. Waiting until December 1, 2016, fur a 

9 "Status Conference" will eflect a repeat of making any decision herein mooted by the 

10 time delay. Plaintifls would request a sooner meeting so that a final judgment can be 

11 issued and filed. A "stay from certifying" is unnecessary if the Registrar complies with 

12 the judgment. Moreover, Plaintifls acknowledge that this is an enforcement issue which 

13 would be requested or briefed after a judgment is final 

14 

15 Respectfully Submitted, 

16 
Dated:November 8, 2016 
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18 Defendants. 

19 

20 Defendants/Respondents Michael Vu, sued in his official capacity as the Registrar of 

21 Voters for the County of San Diego ("Vu") and the County of San Diego ("County") 

22 respectfully submit the following objections to the Statement oflntended Decision ("SOID") 

23 and also submit additional proposed findings: 

24 The purpose of a statement of decision is to set forth the factual and legal basis for the 

25 court's decision as to each of the principal controverted issues. Code of Civil Procedure, 

26 Section 632; Muzquiz v. City of Emeryville (2000) 79 Cal.AppAth 1106, 1124. It is reversible 

27 error where a statement of decision "fails to make findings on a material issue which would 

28 I I I 
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1 fairly disclose the trial court's determination. Sperber v. Robinson (1994) 26 Cal.App.4th 736, 

2 345. 

3 In response to the court's SOID defendants request that the court: 

4 • Correct inaccuracies set forth in the court's restatement of the testimony of the 

5 witnesses; 

6 • Consider defendants' objections, detailed below, to findings contained in the 

7 SOID; and 

8 • Consider adding the additional proposed findings, also set forth below. 

9 INACCURACIES IN THE RESTATEMENT OF TESTIMONY 

10 The court's restatement of the testimony misstates the testimony of the witnesses, which 

11 statements should be corrected or clarified as follows: 

12 A. MICHAEL VU 

13 Misstatement No. 1: 

14 Page 9, IL 3-4: "The County does not maintain the white out tape on ballots for 

· 15 inspection." 

16 Corrected Statement No. 1: 

1 7 The County secures and maintains the redacted white out taped ballots for 22 months for 

18 federal elections and for six months for local elections. 

19 Misstatement No. 2: 

20 Page 9, I. 8: " ... with 1,500 precincts ... " 

21 Corrected Statement No. 2: 

22 Mr. Vu testified that there will be 1,552 precincts for the November 2016 Presidential 

23 General Election. 

24 Misstatement No. 3: 

25 Page 9, I. 16: "The County counted 68.2% of the provisional ballots." 

26 Corrected Statement No. 3: 

27 Mr. Vu testified and Exhibit 148 reflects that the County fully counted 51,427, or 68.2% 

28 of the provisional ballots cast. 

2 
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1 Misstatement No. 4: 

2 Page 9, 11. 1 7-18: "The County partially counted 17,226 provisional ballots." 

3 Corrected Statement No. 4: 

4 Mr. Vu testified and Exhibit 148 reflects that the County partially counted 17,226, or 

5 22.9o/o, of the provisional ballots. 

6 Misstatement No. 5: 

7 Page 9, 11. 21-22: "The County received 256,000 VBM ballots, of which 233,000 were 

8 included in the official canvas for the June election." 

9 Corrected Statement No. 5: 

10 As reflected elsewhere in the SOID (Seep. 8, 11. 23-24; and p. 11, 11. 15-16) there were 

11 489,610 VBM ballots of which 256,685 were included in the semi-final official canvass for the 

12 June election. The remaining approximately 233,000 VBM ballots were processed and counted 

13 during the official canvass. 

14 Misstatement No. 6: 

15 Page 10, 1. 11: "The County has 3 5 days 'to certify the election."' 

16 Corrected Statement No 6: 

17 Mr. Vu testified that the County has 30 days to certify the election. 

18 Misstatement No. 7: 

19 Page 10, 11. 18-19: "He expects the volume ofVBM ballots to be processed in November 

20 to be greater than the 235,000 VBM ballots processed in the June election." 

21 Corrected Statement No. 7: 

22 He expects the volume ofVBM ballots to be processed in November during the official 

23 canvass to be greater than the 235,000 VBM ballots processed during the official canvass of the 

24 June election. 

25 Misstatement No. 8: 

26 Page 11, 11. 17-19: "The ballots of non-registered democratic voters cast for a democratic 

27 candidate in the June election were cast as provisional ballots which was not included in the 

28 semi-final unofficial canvas." 

3 
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1 Corrected Statement No. 8: 

2 Hypothetically, if a non-partisan voter cast a non-partisan democratic ballot and the poll 

3 worker mistakenly placed the ballot in a provisional envelope it would not have been included in 

4 the semi-final official canvass but rather would have been processed and counted during the 

5 canvass following the election. 

6 B. RAYMOND LUTZ 

7 Misstatement No. 9: 

8 Page 12, 1. 4: "The County has 1,522 precincts." 

9 Corrected Statement No. 9: 

10 The County had 1,522 precincts for the June Presidential Primary Election. The County 

11 will have 1,552 precincts for the November Presidential General Election. 

12 Misstatement No. 10: 

13 Page 13, 1. 3: "The last time he voted at a poll was 2014" 

14 Corrected Statement No. 10: 

15 Mr. Lutz testified that the last time he visited a poll was 2014. 

16 C. DEBORAH SEILER 

17 Misstatement No. 11: 

18 Page 15, 11. 13-14: "She denies that the word 'all' does not appear in section 15360." 

19 Corrected Statement No. 11: 

20 She denies that the word 'all' appears in section 15360. 

21 Misstatement No. 12: 

22 Page 15, 11. 23-24: "The County based the 1 % manual tally on the unofficial canvas." 

23 Corrected Statement No. 12: 

24 The County based the 1 % manual tally on the semi-final official canvass. 

25 Misstatement No. 13: 

26 Page 16, 11. 9-10: "She considers the reference to include absentee and provisional 

27 ballots to be an error." 

28 /// 
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1 Corrected Statement No. 13: 

2 She considers the statements in the August 301
h letter from then Secretary of State 

3 Bruce McPherson (Exhibit 59, p. 45) and the Enrolled Bill Memorandum to Governor 

4 dated 9/7/06 (Exhibit 59, p. 37-38) that SB 1235 requires elections officials to include 

5 absentee and provisional ballots to be an error. 

6 D. CHARLIE WALLIS 

7 Misstatement No. 14: 

8 p. 18, I. 18: '"VVPPT' stands for voter verified paper trail." 

9 Corrected Statement No. 14: 

10 VVP AT stands for voter verified paper audit trail. 

11 E. DEAN LOGAN 

12 Misstatement No. 15: 

13 Page 21, I. 4: "12,000,000 persons live in L.A. County." 

14 Corrected Statement No. 15: 

15 Twelve million persons live in L.A. County and Mr. Lutz is the only one who has ever 

16 complained about how they conduct the 1 percent manual tally. 

17 F. JULIE RODEWALD 

18 Misstatement No. 16: 

19 Page 21, I. 24-25: "San Luis Obispo does not include VBM ballots not counted as of the 

20 election or provisional ballots in the 1 % manual tally." 

21 Corrected Statement No. 16: 

22 San Luis Obispo included those VBM ballots that had already been counted at the 

23 time of the random selection for manual tally and did not include any provisional ballots in 

24 the 1 %manual tally. 

25 OBJECTIONS TO PROPOSED FINDINGS 

26 Defendants object to the following findings set forth in the SOID: 

27 Finding No. 1: At page 24, I. 26 the court concludes: "Declaratory relief is a proper 

28 remedy." 

5 
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1 Objection to Finding No. 1: Under CCP § 1061 the court has discretion whether to 

2 grant relief sought by declaratory relief. Communist Party of United States v. Peck, 20 Cal.2d 

3 536, 540 (1942). Where, as here, it appears from the face of the complaint that plaintiffs have a 

4 speedy and adequate remedy it is within the court's discretion to refuse to grant declaratory 

5 relief. Id. 

6 Finding No. 2: At page 31, I. 27 through page 32, I. 1 the court concludes: "On the 

7 other hand, Plaintiffs' interpretation that all VBM ballots should be included in the 1 % manual 

8 tally strikes the Court as more reasonable than Defendants' rejection of the need to do so." 

9 Objection to Finding No. 2: The court's interpretation of Section 15360 requires the 

10 court to insert the word "all" into the Section 15360( a). As detailed in defendants' trial brief and 

11 in their closing brief, as introduced, AB 2769 provided that: "[t]he manual tally shall include 

12 all ballots cast by voters in each of the precincts selected, including absentee, provisional, and 

13 special absentee ballots." (Emphasis added.) AB 2769 was amended on May 26, 2006, and the 

14 provision relating to "all ballots cast by voters in each of the precincts selected, including 

15 absentee, provisional, and special absentee ballots." was deleted. As enacted by AB 2769 

16 Section 15360 provided that: 

17 During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 

18 ballots tabulated by those devices including absent voters' ballots, cast in 1 
percent of the precincts chosen at random by the elections official. 

19 

20 When interpreting a statute the court is "to ascertain and declare what is in terms or in 

21 substance contained therein not to insert what has been omitted" CCP § 1858. "'When the 

22 Legislature chooses to omit a provision from the final version of a statute which was included in 

23 an earlier version, this is strong evidence that the act as adopted should not be construed to 

24 incorporate the original provision.' [citation]" UFCW & Employers Benefit Trust v. Sutter 

25 Health 241 Cal.App.4th 909, 927 (2015), citing People v. Delgado 214 Cal.App.4th 914, 918 

26 (2013). See also, Berry v. American Exp. Publishing, Inc. 147 Cal.App.4th 224,231 (2007)-

27 "courts must not interpret a statute to include terms the Legislature deleted from earlier drafts." 

28 I I I 
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1 As such, it is clear that the Legislature considered but rejected the idea that "all" vote by mail 

2 ballots were to be included in the manual tally. 

3 Finding No. 3: At page 32, II. 15-16 the court concludes: "The Secretary of State's 

4 contrary opinion (Exh. "107'') is rejected. 

5 Objection to Finding No. 3: The administrative construction of Section 15360 by 

6 elections officials is entitled to deference by the court. The court must "defer to an 

7 administrative agency's interpretation of a statute or regulation involving its area of expertise, 

8 unless the interpretation flies in the face of the clear language and purpose of the interpreted 

9 provision." Communities for a Better Environment v, State Water Resources Control Board 109 

10 Cal.App.4th 1089, 1104 (2003). See also, Carson Citizens for Reform v. Kawagoe, 178 

11 Cal.App.4th 357, 366 - 367, (2009). ["An agency interpretation of the meaning and legal effect 

12 of a statute is entitled to consideration and respect by the courts .... "] 

13 In this case, the Secretary of State who is the chief elections official for the State and who 

14 is charged with oversight of elections in California issued a 3-page directive/guideline on 

15 September 15, 2016, to all county clerks and registrars in the State regarding Section 15360. 

16 After discussing the legislative history of Section 15360, the Secretary of State concluded that 

17 "neither provisional ballots nor all vote-by-mail ballots are required to be included in the one 

18 percent manual tally." In addition, elections officials throughout the state have consistently 

19 interpreted and applied Section 15360 in a manner consistent with the manner in which San 

20 Diego County has interpreted and applied that provision. The administrative construction of 

21 Section 15360 by the Secretary of State and election officials around the State is due deference 

22 and it is error for the court to reject this evidence out of hand. 

23 Finding No. 4: At page 32, II. 17-18 the court concludes: "Accordingly, the Court 

24 accepts Plaintiffs interpretation that the 1 % manual tally include all VBM ballots." 

25 Objection to Finding No 4: See Objection to Finding No. 2 above, which is 

26 incorporated herein by reference. 

27 /II 

28 /II 
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Finding No. 5: At page 32, 11. 25-26 the court concludes: "A writ ofmaRc?atQ S 
compelling the County Registrar of Voters Office to comply with the California Elections Code 

is a proper remedy." 

Objection to Finding No. 5: While a court may issue a writ of mandate to compel a 

public officer to perform a ministerial, mandatory duty (see Code Civ. Proc., § I 085; City of 

Dinuba v. County of Tulare, 41 Cal.4th 859, 868 (2007)), a writ will not lie to control the 

discretion conferred upon a public officer absent an abuse of discretion. Ellena v. Department 

of Insurance, 230 Cal.App.4th 198, 205-06 (2014). No abuse of discretion has been shown here 

and the issuance of a writ would be contrary to law. 

Section 15360 provides that a 1 percent manual tally "shall" be conducted using one of 

the methodologies described in that section. But the use of the term "shall" does not eliminate a 

public official's discretion in carrying out his or her statutory duty. See California Public 

Records Research, Inc. v. County of Stanislaus, 246 Cal.App.4th 1432, 1453-54 (2016). Unless 

the statute requires a particular action, the official retains discretion. Id. In other words, an 

action is ministerial only if the public officer "is required to perform in a prescribed manner" 

and "without regard to his or her own judgment or opinion concerning the propriety of such 

act." Ridgecrest Charter School v. Sierra Sands Unified School District, 130 Cal.App.4th 986, 

1002 (2005) ( citations omitted). In the context of elections, courts have repeatedly recognized 

that local elections officials exercise discretion in fulfilling their statutory duties relating to the 

processing and counting of ballots. See Clark v. McCann, 243 Cal.App.4th 910, 918 and 920 

(2015); Escalante v. City of Hermosa Beach, 195 Cal.App.3d 1009, 1024-25 (1987); Mapstead 

v. Anchundo, 63 Cal.App.4th 246,268 (1968). Likewise, local election officials exercise 

discretion in fulfilling their statutory duty to conduct a 1 percent manual tally. 

As relevant here, the Registrar has discretion regarding the timing of the manual tally. 

Section 15360 requires a manual tally "during the official canvass" that extends 30 days past the 

election. § 15360 (a) (capitalization omitted) (emphasis added). But the precise timing of the 

manual tally within this 30-day period is left to the discretion of local elections officials. While 

some smaller counties may conduct the manual tally after most or all ballots are processed, 
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1 larger counties like Los Angeles, San Diego and Sacramento that are faced with a much greater 

2 number ofVBM and provisional ballots may conduct the manual tally before all of these ballots 

3 are processed. This practice reflects the inherent and practical problems that delaying the 

4 manual tally would pose to completing the official canvass in a timely manner. As 

5 demonstrated by the evidence and testimony, not only is the processing and counting ofVBM 

6 and provisional ballots extremely complicated and labor intensive, the Registrar must now 

7 accept VBM ballots for up to three days after the election (Section 3020(b) and voters now have 

8 up to eight days after the election to sign their VBM envelope (Section 3019(f)). 

9 With respect to the mandamus relief sought by plaintiffs, Section 13314 provides that "an 

10 elector may seek a writ of mandate alleging that ... any neglect of duty has occurred or is about 

11 to occur" but is only entitled to relief upon proof that the "neglect is in violation of this code or 

12 the Constitution" and "the issuance of a writ will not substantially interfere with the conduct of 

13 the election." Section 13314 (a)(l) and (2). It is also presumed that the Registrar has and will 

14 properly perform the duties and obligations of his office. CCP § 664. Plaintiffs in this action 

15 therefore had the burden to prove that the Registrar has or is about to fail to perform a duty in 

16 violation of the Elections Code and that the granting of any relief would not substantially 

17 interfere with the conduct of the upcoming November Presidential General Election. Plaintiffs 

18 failed to present any evidence in satisfaction of the second prong of Section 13314 and their 

19 request for the issuance of a writ of mandate should be denied. 

20 Finding No. 6: At page 33, IL 14-18 the court concludes: "The Court finds that 

21 Defendants are 'obligated' to include all VBM ballots in the 1 % manual tally, in performance of 

22 the requirements imposed on elections officials by Election Code Sections 336.5 and 15360. To 

23 the extent, the Court grants the relief sought by Plaintiffs to require Defendants to "to fully 

24 comply with the breadth of California Elections Code Section 15360" SAC, page 12." 

25 Objection to Finding No. 6: See Objection to Finding Nos. 2 and 5 above, which are 

26 incorporated herein by reference. 

27 I I I 

28 Ill 
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1 PROPOSED ADDITIONAL FINDINGS 

2 In addition to the corrections to the testimony of the witnesses and the objections to the 

3 court's findings as set forth above, defendants request that the court make and incorporate the 

4 following additional findings into its final Statement of Decision: 

5 1. Except as stated below, elections officials are required to complete the official 

6 canvass and certify election results to the Secretary of State's office no later than 30 days after 

7 an election. Elections Code Section 153 72. 

8 2. Elections officials are required to complete the canvass for persons voted for at the 

9 presidential primary for delegates to national conventions and for results for presidential electors 

10 within 28 days after an election. Section 15375(c) and (d). 

11 3. As part of the official canvass, Section 15360(a) directs elections officials to 

12 conduct a "public manual tally of the ballots tabulated by [the vote tabulating system], including 

13 vote by mail ballots" using one of two approved methods. 

14 4. Section 15360(a)(l) directs elections officials to complete a manual tally of the 

15 ballots, including vote-by-mail ("VBM") ballots, cast at 1 percent of the precincts chosen at 

16 random and, for each race not included in the initial group of precincts, one additional precinct. 

17 5. Alternatively, elections officials may opt to conduct a two part manual tally that 

18 includes the ballots cast in 1 percent of the precincts on election-day, excluding VBM ballots, 

19 and 1 percent of the VBM ballots cast in the election in batches randomly selected by the 

20 elections official. Section 15360(a)(2). 

21 6. The purpose of the manual tally is to verify the accuracy of the voting systems that 

22 are used to count the ballots. Section 336.5. It is not a recount of election results. 

23 7. The court finds that latent ambiguities exist in the language of Section 15360(a) 

24 and that it is appropriate for the court to consider extrinsic aids, '" including the ostensible 

25 objects to be achieved, the evils to be remedied, the legislative history, public policy, 

26 contemporaneous administrative construction, and the statutory scheme of which the statute is a 

27 part.' [Citation]" Hoeschst Celanese Corp. v. Franchise Tax Ed., 25 Cal.4th 508,519 (2001). 

28 /// 
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1 8. In addition, the court must consider "the entire substance of a statute and the 

2 scheme of law of which it is a part to determine the scope and purpose, construe its words in 

3 context and harmonize its various parts." Varshock v. Department of Forestry & Fite 

4 Protection, 194 Cal.App.4th 635, 641 (2011). 

5 9. The goal is to arrive at a "'reasonable and common sense interpretation consistent 

6 with the apparent purpose and intention of the lawmakers, practical rather than technical in 

7 nature, which upon application will result in wise policy rather than mischief or absurdity.' 

8 [Citation]" City of Poway City of San Diego, 229 Cal.App.3d 847,858 (1991). 

9 10. In 1965, with the introduction of electronic vote tabulating systems, the California 

10 Legislature enacted Section 15417. Section 15417 required elections officials to conduct a 

11 public manual count of 1 % of randomly selected ballots within 15 days after an election, the 

12 purpose of which was to verify the accuracy and reliability of the software used to count the 

13 ballots. (Stats. 1965, ch. 2040.) 

14 11. In 1998, the Legislature amended and renumbered the previous iteration of the 

15 manual tally as new Section 15360. (Stats. 1997-1998, ch. 1073, § 31.) As enacted, Section 

16 15360 clarified that the process required a "manual tally" and not a recount of the ballots 

1 7 tabulated by the devices cast in 1 percent of the precincts. 

18 12. In addition, at that time, the Legislature repealed the term "semi-official canvass," 

19 and added Sections 335.5, 336.5, and 353.5 defining "the official canvass," "1 % manual tally," 

20 and "semifinal official canvass," respectively. (See Stats 1997-1998, ch. 1073, §§ 3, 4, and 5.) 

21 13. In 2006 two competing bills worked their way through the legislative process. SB 

22 1235 was introduced by then State Senator Debra Bowen. 

23 14. As introduced, SB 1235 proposed to amend the sentence of Section 15360 to 

24 

25 

26 

27 

28 

expressly provide as follows: 

II I 

During the official canvass of every election in which a voting system is · 
used, the official conducting the election shall conduct a public manual tally of the 
ballots tabulated by those devices including absent voter's [sic] ballots, 
provisional ballots and ballots cast in satellite locations, cast in 1 percent of the 
precincts chosen at random by the elections official. (Emphasis added.) 
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2 either a random number generator or other method specified in regulations to be adopted by the 

3 Secretary of State to randomly choose the initial precincts to be included in the manual tally. 

4 16. AB 2769 was introduced by Assembly Member John Benoit and sponsored by 

5 then Secretary of State Bruce McPherson. As introduced, AB 2769 focused on the timing and 

6 notice requirements for the manual tally; the reporting requirements for reporting the results of 

7 the manual tally to the Secretary of State; and the establishment of uniform procedures for the 

8 manual tally by the Secretary of State's office. 

9 17. As introduced, AB 2769 also provided that: "[t]he manual tally shall include all 

10 ballots cast by voters in each of the precincts selected, including absentee, provisional, and 

11 special absentee ballots" but when amended on May 26, 2006, the specific language set forth 

12 immediately above was deleted. 

13 18. On August 7, 2006, SB 1235 was amended expressly deleting the reference to 

14 "provisional ballots, and ballots cast at satellite locations". As amended, proposed Section 

15 15360(a) read: 

16 During the official canvass of every election in which a voting system is 
used, the official conducting the election shall conduct a public manual tally of the 

17 ballots tabulated by those devices including absent voter's [sic] ballots, 
pFeYisienal hal-lflts and ballets east in satellite leeatiens, cast in 1 percent of the 

18 precincts chosen at random by the elections official." (Emphasis added.) 

19 19. On August 7, 2006, AB 2769 was also amended to provide in relevant part that: 

20 "This bill shall become operative only if Senate Bill 1235 of the 2005-06 Regular Session is 

21 enacted and becomes effective on or before January 1, 2007. 

22 20. SB 1235 was again amended on August 21, 2006 and AB 2769 was again 

23 amended on August 24, 2006. The amendments essentially conformed the language of each bill 

24 to substantially mirror the other. 

25 21. The Governor subsequently signed both bills into law but because AB 2769 (Stats 

26 2006, ch. 894) was chaptered after SB 1235 (Stats 2006, ch. 893) AB 2769 "chaptered out" SB 

27 1235, and became the operative amendment going forward. As enacted by AB 2769 Section 

28 15360 provided that: 
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1 During the official canvass of every election in which a voting system is 

used, the official conducting the election shall conduct a public manual tally of the 
2 ballots tabulated by those devices including absent voters' ballots, cast in 1 

percent of the precincts chosen at random by the elections official. 
3 

4 22. In 2010, the Legislature enacted AB 46 as urgency legislation effective June 22, 

5 2010. (Stats 2010, ch. 28.) As enacted AB 46 added and repealed Section 15360.5. AB 46 was 

6 necessitated by the fact that the Governor had declared a special election to take place in San 

7 Luis Obispo, Santa Barbara, Santa Clara and Santa Cruz counties on June 22, 20110, (and 

8 possibly August 17, 20 I 0, if a runoff proved necessary) just two weeks after the regular 

9 Statewide Primary Election on June 8, 2010. 

10 23. The purpose of AB 46 was to streamline the process and reduce the costs incurred 

11 by those four counties in conducting the manual tally of polling place and vote by mail ballots. 

12 Specifically, Section 15360.5 provided election officials with an alternative method for 

13 conducting the manual tally. Election officials could conduct the manual tally by precinct as 

14 provided under AB 2769 (see§ 15360.5(a)(l)) or, alternatively could conduct a two-part manual 

15 tally that allowed elections officials to manually tally randomly selected batches of VBM 

16 ballots, thereby avoiding the cost and time of having to integrate the VBM ballots into the 

17 randomly selected precincts (see§ 15360.5(a)(2)). By its own terms, AB 46 expired January 1, 

18 2011. 

19 24. In 2011, the Legislature enacted AB 985 (Stats 2011, c. 52, § 1.) amending 

20 Section 15360 by incorporating the operative provisions of Section 15360.5 and making those 

21 provisions applicable to all jurisdictions in the State. (See Section 15360(a)(2)(A) and (B).) 

22 Section 15360 as amended by SB 985 is the operative iteration of that section for purposes of 

23 this case. 

24 25. The words "provisional ballots" do not appear in Section 15360. 

25 26. The word "all" does not appear in Section 15360(a). 

26 27. The Registrar has discretion regarding the timing of the manual tally which must 

27 be completed "during the official canvas." 

28 /// 
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1 28. Though the subject of much discussion throughout its history (see for example, 

2 Defendants' trial brief, pages 2 - 4), the legislature chose not to include "provisional ballots" in 

3 Section 15360. There appears to be good reason to conclude that this omission was not 

4 inadvertent. 

5 29. '" When the Legislature chooses to omit a provision from the final version of a 

6 statute which was included in an earlier version, this is strong evidence that the act as adopted 

7 should not be construed to incorporate the original provision.' [citation]"· UFCW & Employers 

8 Benefit Trust v. Sutter Health 241 Cal.App.4th 909, 927 (2015), citing People v. Delgado 214 

9 Cal.App.4th 914, 918 (2013). See also, Berry v. American Exp. Publishing, Inc. 147 

10 Cal.App.4th 224, 231 (2007) - "courts must not interpret a statute to include terms the 

11 Legislature deleted from earlier drafts." 

12 30 As such, it is clear that the Legislature considered but rejected the idea that 

13 provisional ballots be included in the manual tally. 

14 31. Vu's testimony- which the court perceived to be credible - is consistent with 

15 defendants' trial brief explanation of the circumstances under which provisional ballots are cast. 

16 The court finds the initial explanation ( a provisional voter may be a voter who is "registered as a 

17 VBM voter and been issued a mail ballot, but wants to vote at the poll") to be significant. The 

18 court infers from this explanation that provisional ballots may be nothing more than duplicate 

19 ballots ofVBM ballots cast by the same voters. Indeed, according to defendants "In the June 

20 Presidential Primary, more than one-half of the 75,386 voters who voted provisionally were 

21 VBM voters who appeared at the polls on election day but who could not surrender their VBM 

22 ballot. And, in fact, during the canvass, the Registrar determined that 521 voters voted both 

23 their VBM ballot and a provisional Ballot." If the court were to accept plaintiffs' argument that 

24 Section 15 3 60' s 1 percent manual tally procedure includes "all ballots cast" including 

25 provisional ballots (Plaintiffs' trial brief at pages 4-7), plaintiffs are in effect, advocating that 

26 defendants assume the risk of including more than 100% of the ballots cast in the 1 percent 

27 manual tally. Not only does this interpretation strike the court as unreasonable but it has the 

28 I I I 
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1 inevitable consequence of adding burden to the County's ROV, whose resources are already 

2 stretched too thin. 

3 32. Accordingly, the court rejects plaintiffs' interpretation that the 1 percent manual 

4 tally include provisional ballots. 

5 33. Since 1984 voters have been permitted to vote provisional ballots. Sections 

6 14310-14313. 

7 34. Voters have been allowed to cast absentee ballot in limited circumstances since the 

8 1920's. Since 1979 all voter have had the option to vote-by-mail. Sections 3000-3025. 

9 35. On election-day in November 2016 there will be more than 7,000 poll workers 

10 manning 1,552 voting precincts throughout the County. 

11 36. Each of these poll-workers will have participated in both in person and online 

12 training. 

13 37. The Registrar's office has printed 623 ballot types in five different languages for 

14 the upcoming November 2016 Presidential General Election. 

15 38. Each ballot type is coded so that the devices used to tabulate the ballots can 

16 recognize each ballot type and properly count the ballots. Each ballot type must be correctly 

17 distributed to one or more or the 1,552 voting precincts and 1,378 physical polling locations. 

18 39. Due to the high number of contests (184), including a historical number of 52 

19 statewide propositions and local measures across the County, the Registrar must print for the 

20 first time a two-card ballot for every registered voter within the County. 

21 40. There will be approximately 1.6 million registered voters in San Diego County for 

22 the November Presidential General Election. Of the 1.6 million registered voters, more than 

23 62% are permanent vote-by-mail voters. 

24 41. The official canvass includes, but is not limited to, the following: 

25 "( a) An inspection of all materials and supplies returned by poll workers. 

26 (b) A reconciliation of the number of signatures on the roster with the number of 

27 ballots recorded on the ballot statement. 

28 /// 
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1 ( c) In the event of a discrepancy in the reconciliation required by subdivision (b ), 

2 the number of ballots received from each polling place shall be reconciled with the number of 

3 ballots cast, as indicated on the ballot statement. 

4 ( d) A reconciliation of the number of ballots counted, spoiled, canceled, or 

5 invalidated due to identifying marks, overvotes, or as otherwise provided by statute, with the 

6 number of votes recorded, including vote by mail and provisional ballots, by the vote counting 

7 system. 

8 (e) Processing and counting any valid vote by mail and provisional ballots not 

9 included in the semifinal official canvass. 

10 (f) Counting any valid write-in votes. 

11 (g) Reproducing any damaged ballots, if necessary. 

12 (h) Reporting final results to the governing board and the Secretary of State, as 

13 required." 

14 Section 15302. 

15 42. VBM ballots may be sent to voters beginning 29 days before the election and can 

16 be returned to the Registrar up to three days after the election. 

17 43. The processing of VBM ballots begins immediately after the Registrar begins 

18 mailing the ballots to voters. Section 15101. 

19 44. The Registrar has extensive procedures for processing VBM ballots. The 

20 procedures for processing VBM ballots are both complicated and time consuming. 

21 45. Each VBM ballot envelope is manually reviewed by the Registrar's staff. VBM 

22 ballots must be scanned, sorted, and signature checked against the records on file with the 

23 Registrar's office before the ballots are extracted from the envelopes and tabulated. 

24 46. New legislation has further complicated the processing and handling ofVBM 

25 ballots. As of this election, the Registrar's office accepts and processes all VBM ballots that are 

26 received within three days of the election provided they are postmarked as of election day. 

27 (Section 3020). In addition, voters who failed to sign their VBM ballot envelope now have up 

28 /// 
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1 to eight days after the election to provide the Registrar's office with their signature. Section 

2 3019(f). 

3 4 7. If there are any anomalies in the envelope or the ballot, the Registrar's staff will 

4 further review the ballot/envelope and liberally construe any defects in the envelope/ballot in 

5 favor of the voter. 

6 48. The Registrar utilizes approximately 281 election workers working every day both 

7 before and after election-day to process the VBM ballots. The review and verification of the 

8 VBM ballots requires tens of thousands of man hours to complete. 

9 49. Voters may be required to vote provisionally on the day of the election. 

10 50. In the June Presidential Primary there were 75,386 provisional ballots cast. 

11 51. More than one-half of the 75,386 voters who voted provisionally were VBM 

12 voters who appeared at the polls on election-day but who could not surrender their VBM ballot. 

13 52. During the canvass, the Registrar determined that 521 voters voted both their 

14 VBM ballot and a provisional ballot. 

15 53. In the June Presidential Primary more than 12,000 voters appeared at a poll other 

16 than where they were registered and voted provisionally. 

17 54. A large percentage of provisional ballots must be remade to eliminate votes for 

18 contests for which the provisional voter was not eligible to vote. This process is also labor 

19 intensive, requiring election workers to place white-out tape over invalid votes cast by the voter. 

20 55. The amount of labor required to be able to timely certify an election involves 

21 hundreds of thousands of man-hours. 

22 REQUEST FOR CLARIFICATION 

23 Page 33, 1. 28 -page 34, 1. 2: "The Court finds, as set forth above, in favor of Plaintiffs 

24 and against Defendants MICHAEL VU and COUNTY OF SAN DIEGO, and in favor of 

25 Defendant HELEN N. ROBBIINS-MEYER and against Plaintiff, on Plaintiffs' claims against 

26 Defendants." 

27 Clarification Requested: 

28 As set forth above, the court: 
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1 1. Finds in favor of plaintiffs and against defendants MICHAEL VU and COUNTY 

2 OF SAN DIEGO on plaintiffs' claim that Section 15360 requires the Registrar of Voters to 

3 include all VBM ballots in the random selection process for purposes of completing the 1 

4 percent manual tally; 

5 2. Finds in favor of defendants and against plaintiffs on plaintiffs' claim that Section 

6 15360 requires the Registrar of Voters to include provisional ballots in the random selection 

7 process for purposes of completing the 1 percent manual tally; 

8 3. Finds in favor defendant HELEN ROBBINS-MEYER and against plaintiffs on all 

9 causes of action raised by plaintiffs' Second Amended Complaint; and 

10 4. Denies all other relief requested by the Second Amended Complaint. 

11 DATED: November 10, 2016 

12 
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23 

24 
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28 

THOMAS E. MONTGOMERY, County Counsel 

By: ls/Timothy M. Barry 
TIMOTHY M. BARRY, Chief Deputy 

Attorneys for Defendants 
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DECLARATION OF SERVICE 1:11 i i 

I, the undersigned, declare under penalty of perjury thatl a I "'·. · . .. = . Q 

years and not a party to the case; I am employed in the County of San Diego, California. My 
business address is 1600 Pacific Highway, Room 355, San Diego, California, 92101. 

On November 10, 2016, I served the following documents: 

1. DEFENDANTS' OBJECTIONS TO STATEMENT.OF INTENDED DECISION 
AND PROPOSED FINDINGS. 

In the following manner: 

0 (BY E-mail) I cause to be transmitted a copy of the foregoing document(s) this date 
via OneLegal System, which electronically notifies all counsel as follows: 

Alan L. Geraci, Esq. 
CARE Law Group PC 
817 W. San Marcos Blvd. 
San Marcos, CA 92078 
Ph: (619)231-3131 Fax: (760)650-3484 
alan@carelaw.net 

Executed on November 10, 2016, at San Diego 



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 12/01/2016 TIME: 03:00:00 PM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Not Reported 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Status Conference (Civil) 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Michael Vu, Defendant, present. 

The Court continues the matter so counsel can obtain a court reporter. 

(}517 

Status Conference (Civil) is continued pursuant to Court's motion to 12/02/2016 at 11 :OOAM before 
Judge Joel R. Wohlfeil. 

Parties waive notice .. 

DATE: 12/01/2016 
DEPT: C-73 

Judge Joel R. Wohlfeil 

MINUTE ORDER Page 1 
Calendar No. 



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 12/02/2016 TIME: 11 :00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Lori Kowalski CSR# 10810 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2016-00020273-CL-MC-CTL CASE !NIT.DATE: 06/16/2016 
CASE TITLE: Lutz vs Michael Vu [IMAGED] 
CASE CATEGORY: Civil - Limited CASE TYPE: Misc Complaints - Other 

EVENT TYPE: Status Conference (Civil) 

APPEARANCES 
Alan L Geraci, counsel, present for Plaintiff(s). 
Raymond Lutz, Plaintiff is present. 
Timothy M Barry, counsel, present for Defendant(s). 
Michael Vu, Defendant, present. 

CF5 I 8 

The Court and counsel discuss objections as to the Statement of Intended Decision. Counsel submit 
Stipulation Regarding Objections To Statement of Intended Decision, which the Court reduces to a 
court order. 

The Court directs the courtroom clerk to e-mail the Statement of Intended Decision to counsel in Word 
so counsel can make objections and which will be e-mailed back to the court on or before 12/14/2016. 
Matter will be deemed submitted at that time. 

DATE: 12/02/2016 
DEPT: C-73 

Judge Joel R. Wohlfeil 

MINUTE ORDER Page 1 
Calendar No. 67 
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1 THOMAS E. MONTGOMERY, County Counsel 

County of San Diego 
2 By TIMOTHY M. BARRY, Chief Deputy (State Bar No. 89019) 

STEPHANIE KARNA VAS, Senior Deputy (State Bar No. 255596) 
3 1600 Pacific Highway, Room 355 

San Diego, CA 92101 -2469 
4 Telephone: (619) 531-6259 

E-mail: timothy.barrv~sdcounty.ca.gov 
5 Exempt From Filingees (Gov't Code§ 6103) 

6 Attorneys for Defendants 

~, .. 1 ~. ,h, ~, .. ,., : •• D 
DEC -2 2016 

By: J. CERDA 
7 

8 

9 

10 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

11 CITIZENS OVERSIGHT, INC., a Delaware 
non-profit corporation; RAYMOND LUTZ, 

12 an individual, 

13 Plaintiffs, 

14 v. 

15 MICHAEL VU, San Diego Registrar of 
Voters, HELEN N. ROBBINS-MEYER, San 

16 Diego County Chief Administrative Officer, 
SAN DIEGO COUNTY, a pubJic entity; 

17 DOES 1-10, 

18 Defendants. 

19 

No. 37-2016-00020273-CL-MC-CTL 
Action Filed: June 16, 2016 

STIPULATION REGARDING 
OBJECTIONS TO STATEMENT OF 
INTENDED DECISION 

IMAGED FILE 

Hearing Date: December 2, 2016 
Time: 11 :00 a.m. 
Dept.: 73 
ICJ: Hon. Joel Wohlfeil 

20 Plaintiffs Citizens Oversight, Inc. and Raymond Lutz, by and through their attorney of 

21 record Alan Geraci, Esq. and defendants/respondents Michael Vu, sued in his official capacity 

22 as the Registrar of Voters for the County of San Diego ("Vu") and the County of San Diego 

23 ("County") by and through their attorneys of record, the Office of County Counsel by Timothy 

24 M. Barry, Chief Deputy, hereby stipulate as follows: 

25 The Statement of Intended Decision issued by the court on October 26, 2016, may be 

26 amended as follows: 

27 I I I 
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1 At page 9, II. 3-4, delete: "The County does not maintain the white out tape on ballots 

2 for inspection." and insert: "The County secures and i_naintains the redacted white out taped 

3 ballots for 22 months for federal elections and for six months for local elections." 

4 At page 9, I. 8, delete: " ... with 1,500 precincts ... " and insert: "with 1,552 precincts". 

5 

6 At page 9, I. 16, delete: "The County counted 68.2% of the provisional ballots." and .. 
7 insert: ''Mr. Vu testified and Exhibit 148 reflects that the County fully counted 51,427, or 

8 68.2% of the provisional ballots cast." 

9 At page 9, II. 17-18, delete: "The County partially counted 17,226 provisional ballots." 

10 and insert: "Mr. Vu testified and Exhibit 148 reflects that the County partially counted 17,226, 

11 or 22.9%, of the provisional ballots." 

12 At page 9, IL 21-22, delete: "The County received 256,000 VBM ballots, of which . 
13 233,000 were included in the official canvas for the June election." and insert: "There were 

14 489,610 VBM ballots ofwhich 256,685 were included in the semi-final official canvass for the 

15 June election. The remaining approximately 233,000 VBM ballots were processed and counted 

16 during the official canvass." 

17 · At page 10, l. 3, delete: "Every single VBM ballot is counted manually." and insert: 

18 "VBM ballots are validated manually but processed with optical scanners." 

19 At page 10, I. 11, delete: "The County has 35 days 'to certify the election."' and insert: 

20 "The County has 30 days to certify the election." 

21 At page I 0, IL 14-15, delete:· "The provisional ballots are processed after the election" 

22 and insert: "Provisional ballots are processed after election day but before the end of the 

23 official canvass period." 

24 At page 10, II. 18-19, delete: "He expects the volume ofVBM ballots to be processed in 

25 November to be greater than the 235,000 VBM ballots processed in the June election." and 

26 insert: "He expects the volume ofVBM ballots to be processed in November during the official 

27 canvass to be greater than the 235,000 VBM ballots processed during the official canvass of the 

28 June election." 

2 
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I At page 11, IL 15, delete: "75,000 provisional ballots were cast in the June election." and 

2 insert: "75,000 ballots were cast provisionally in the June election, and about 68,000 were 

3 ultimately validated and officially cast." 

4 At page 11, IL 17-19, delete: "The ballots of non-registered democratic voters cast for a 

5 democratic candidate in the June election were cast as provisional ballots which was not 

6 included in the semi-final unofficial canvas." and insert: "Hypotheticafly, if a non-partisan 

7 voter cast a non-partisan democratic ballot and the poll worker mistakenly placed the ballot in a 

8 provisional envelope it would not have been included in the semi-final official canvass but 

9 rather would have been processed and counted during the canvass following the election." 

10 At page 12, I. 4, delete: "The County has 1,522 precincts." and insert: "The County had 

11 1,522 precincts fo~ the June Presidential Primary Election. The County will have 1,552 

12 precincts for the November Presidential General Election." 

13 At page 12, II. 6-7, delete: "Vu's practice is to choose only 8 precincts, instead of32 

14 precincts, to develop the batches." and insert: "Vu chose only 8 precincts, instead of 16 

15 precincts, to develop the set ofVBM batches to be manually tallied." 

16 At page 12, II. 12-13, delete: "He prepared a report of the 1 % manual tally from the 

17 2008 election" and insert: "He prepared a report of election procedures including the 1 % 

18 manual tally from the 2008 election.'' 

19 At page 12, II. 26-27, delete: "In his opinion, the 1 % manual tally detects simple 

20 tabulator errors which could result in a shift of as many as 10,000 votes from one candidate to 

21 another." and insert: "In his opinion, the 1 % manual tally detects simple tabulator errors as welJ 

22 as possible central tabulator hacking which could result in a shift of as many as 10,000 votes 

23 from one candidate to another." At page 13, I. 3, delete: "The last time he voted at a poll was 

24 2014" and insert: "The last time he visited a poll was 2014." • 

25 At page 13, 1.3, delete: "The last time he voted at a poll was 2014" and insert: "The last 

26 time he visited a poll was 2014." 

27 At page 15, II. 13-14, delete: "She denies that the word 'all' does not appear in section 

28 15360." and insert: "She denies that the word 'all' appears in section 15360.'' 

3 
STIPULATION REGARDING OBJECTIONS TO STATEMENT OF INTENDED DECISION 



. . . 

D522 
1 At page 15, II. 23-24, delete: 'The County based the I% manual tally on the unofficial 

2 canvas." and insert: "The County based the I% manual tally on thi:l semi-final officilll 

3 canvass." 

4 At page 16, IL 9-10, delete: "She considers the reference to include absentee and 

5 provisional ballots to be an error." and insert: "She considers the statements in the August 30th 

6 letter from then Secretary of State Bruce McPherson (Exhibit 59, p. 45) and the Enrolled Bill 

7 Mernorandum to Governor dated 9/7/06 (Exhibit 59, p. 37-38) that SB 1235 requires elections 

8 officials fo include absentee and provisional ballots to be an error." 

9 At page 18, l. 18, delete: "'VVPPT' stands for voter verified paper trail." and insert: 

10 "VVPAT stands for voter verified paper audit trail. 

11 At page 21, II. 24-25, delete: "San Luis Obispo does not include VBM ballots not 

12 counted as ofthe e1ection or provisional ballots hi the l % rnanual tally." and insert: "San Luis 

l3 Obispo did no.t perform. the random draw until a week after the election to allow more VBM 

14 ballots to be included and did not irn::lude any provisional baliots in the 1 % manual tally." 

15. 

16 So Stipulated, 

17 

18 December 2, 2016 

19 

20 

21 

22 

23 December 2, 2016 

24 

25 

26 

27 

28 

THOMAS E. MONTGOMERY, County Counsel 

"''\~~ 
TIMOTHY M. BARRY, Chief Deputy 

Attorneys for Defendants/Respondents 

CARE Law Group 
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DEC 19 2016 

By: J. CERDA 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 

CITIZENS OVERSIGHT, INC., a.Delaware 
non-profit corporation; RAYMOND LUTZ, an 
individual, 

Plaintiffs, 

V. 

MICHAEL VU, San Diego Registrar of Voters; 
HELEN N. ROBBINS-MEYER, San Diego 
County Chief Administrative Officer; SAN 
DIEGO COUNTY, a public entity; DOES 1-10, 

Defendants. 

Case No. 37-2016-00020273-CL-MC-CTL 

STATEMENT OF DECISION 

Judge: Hon. Joel R. Wohlfeil 
Dept.: 73 

This case came on regularly for trial on October 4 - 6 and 11, 2016 before the Honorable 

Joel R. Wohlfeil, Judge presiding. Plaintiffs CITIZENS OVERSIGHT INC. ("COI") and 

RAYMOND LUTZ ("Plaintiff' or "Lutz") (collectively "Plaintiffs") were represented by Alan L. 

22 Geraci of CARE Law Group PC; Defendants MICHAEL VU ("Defendant" or "Vu"), HELEN N . 
• 

23 ROBBINS-MEYER ("ROBBINS-MEYER") and COUNTY OF SAN DIEGO ("County") 

24 ( collectively "Defendants") were represented by TIMOTHY M. BARRY and STEPHANIE 

25 KARNA VAS of the County Counsel for the County of San Diego The Court, after hearing 

26 testimony of witnesses (Vu, Lutz, Erin Mayer, Deborah Seiler, Charlie Wallis, Jill La Vine, Dean 

27 Logan, Julie Rodewald.(through her deposition taken on September 23, 2016-Exh's "196, 197") 

28 and Phillip Stark), receiving exhibits into evidence including the materials that the Court took 
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1 judicial notice.of (Exhibits "1, 4, 9 - 14, 19, 49- 53, 56, 58, ·59, 62, 68, 69, 100 - 107, 109, 110, 138 

2 -140, 146,147,149,150,152,154,155,158,171, 175-180, 195, 199"),readingpre-trialbriefs 

3 (ROA # 92, 93), hearing arguments of counsel, reading post-trial closing briefs (ROA # 116, 118, ), 

4 ruling on Plaintiffs and Defendants' objections to the Court's Statement ofintended Decision 

5 ("SOID") (ROA# 132, 137, 139), and good cause appearing therefore, hereby issues this Statement 

6 of Decision ("SOD"). 

7 

8 Introduction 

9 

10 No other country.in the world works as hard as the United States to preserve its election 

11 integrity, a bedrock of its democratic principles. 

12 Plaintiffs allege that Defendants have not done enough; that Defendants have, in effect, cut 

13 comers; that Defendants have not conducted the post-election 1 % manual tally of "all" votes cast, 

14 one risk of which is that Defendants have compromised the security of the County's voting system; 

15 to wit, "a nefarious insider or a "hacker" could alter the results and the alterations would be 

16 invisible to this audit procedure thereby making the audit procedure useless." ROA# 92, page 3. 

17 Defendants respond that the 1 % manual tally statute is ambiguous and susceptible to more 

18 than one interpretation; that Defendants have complied with the most reasonable of the competing 

19 interpretations; and that to direct Defendants to do more would place an undue burden on 

20 Defendants' resources, one risk of which is that Defendants would be unable to "complete the 

21 official canvass and certify election results to the Secretary of State's office no later than 30 days 

22 after an election." Elections Code Section 15372.2. ROA# 93, page I. 

23 Simply stated, Plaintiffs argue breadth and Defendants respond with burden, the 

24 reconciliation of which is, from the Court's perspective, not easy. 

25 

26 Operative Pleadings 

27 

28 

-2-
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1 In their verified Second Amended Complaint ("SAC" - ROA# 79), Plaintiffs allege causes 

2 of action for declaratory relief and mandamus under CCP 1085, the focus of which is California 

3 Election Code Section 15360. 

4 In their verified Answer (ROA# 81) to the SAC, Defendants, at par. 11, "generally and 

5 specifically deny that the Registrar does not fully comply with the requirements of Section 15360" 

6 and assert as an affirmative defense that the SAC "fails to set forth facts sufficient to constitute a 

7 cause of action or right ofrelief against defendants, or any of them." 

8 

9 The Court's July 25, 2016 Minute Order <ROA# 70) 

10 

11 The Court's previous order states, in pertinent part: 

12 "The Application of Plaintiffs Citizens Oversight Inc. and Raymond Lutz ("Plaintiffs") for 

13 a Preliminary Injunction to direct Defendants MICHAEL VU, San Diego Registrar of Voters, 

14 HELEN N. ROBBINS-MEYER, San Diego County Chief Administrative Officer, and COUNTY 

15 OF SAN DIEGO ("Defendants") to comply with California Election Code Section 15360, in 

16 certifying the Primary Election results of June 7, 2016, is DENIED AS MOOT, without prejudice, 

17 as reflected below. 

18 First, the Court takes judicial notice of the July 15, 2016 press release from the California 

19 Secretary of State certifying California's June statewide primary results. Evid. Code 452(c). 

20 (http://www.sos.ca.gov/administration/news-releases-and-advisories/2016-news-releases-and-

2 l .advisories /secretary-state-padilla-certifies-election-results/). The Court infers that the state 

22 certification also entails the certification of the San Diego County primary results. As a result, the 

23 Application for preliminary injunction is MOOT as to Plaintiff's request for injunctive relief for 

24 the certification of the June 7, 2016 election. "In dismissing the appeal as moot. .. reversal of the 

25 judgment could not afford the plaintiffs relief because the issuance of an injunction restraining the 

26 defendant from doing that which he has already done, would be an idle and frivolous act, since 

27 such decision would have no binding authority and would not affect the legal rights of the parties." 

28 Finnie v. Town of Tiburon (1988) 199 Cal. App. 3d 581, 586. " ... [A]lthough a case may originally 
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present an existing controversy, if before decision it has, through act of the parties or other cause, 

occurring after the commencement of the action, lost that essential character it becomes a moot 
case or question which will not be considered by the court." Wilson v. Los Angeles County Civil 
Service Commission (1952) 112 Cal. App. 2d 450, 453. 

However, the Court is cognizant of the importance and exigent circumstances in this 

action, thereby necessitating an expedited ruling in this matter. Although moot to the Primary 

Election results of June 7, 2016, when an issue of broad public interest is posed, the Court may 

exercise its inherent discretion to resolve the issue. Johnson v. Hamilton (1975) 15 Cal. 3d 461, 

465. 

Liberally construing the first cause of action for declaratory relief in Plaintiffs First 

Amended Complaint (F AC"), Plaintiff appears to seek a declaration regarding all future elections, 

which may recur as imminently as the upcoming November election. Therefore, the first cause of 

action is not moot. 

The "1 percent manual tally is a procedure used in California to test whether there are any 

discrepancies between the electronic record generated by a voting machine and what is essentially 

a manual audit of that electronic record." Nguyen v. Nguyen (2008) 158 Cal. App. 4th 1636, 1643. 

In accordance with California law, the official canvas must include a manual tally as a means of 

verifying the accuracy of the system count. Elec. Code 15360. "This procedure is conducted 

during the official canvass to verify the accuracy of the automated count." Elec. Code 336.5. 

Section 15360 provides two alternative methods to conduct this manual tally, using section 

!5360(a) (1) or 15360(a) (2). Initially, Defendants opted to conduct the I percent manual tally 

under section 15360(a) (2). A public notice was subsequently posted on the San Diego County 

Registrar's website. Thereafter, Defendants' chose to conduct the 1 percent manual tally utilizing 

section 15360(a) (1). Declaration of Vu, pg. 6, 1-2. 

California Elections Code 153 60(a) (1 ), reads in relevant part: ( a) During the official 

canvass ... the official conducting the election shall conduct a public manual tally of the ballots 

tabulated by those devices, including vote by mail ballots, using either of the following methods: 

(1) (A) A public manual tally of the ballots, including vote by mail ballots, cast in 1 percent of the 
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precincts chosen at random by the elections official. If 1 percent of the precincts is less than 1 

2 whole precinct, the tally shall be conducted in 1 precinct chosen at random by the elections 

3 official. 

4 Plaintiffs provide evidence that Defendants are not complying with the elections code by 

5 failing to include all ballots cast in 1 percent of the precincts chosen at random. Specifically, 

6 Plaintiffs demonstrate Defendants are in violation of the statute by 1) not including any provisional 

7 ballots in the manual tally, and 2) by not including all vote by mail ballots. 

8 The legislative history of California Elections Code 15360, amended in 2006, provides 

9 insight: SB 1235 stems from anecdotal reports that some counties routinely exclude absent voter 

10 and provisional ballots from the I% manual tally process and may not be choosing the relevant 

11 precincts in a truly "random manner." California Bill Analysis, S.B. 1235 Sen., 4/19/2006. 

12 The comments addressing auditing for accuracy provides: "Requiring all of the ballots -

13 not just those cast at the polling place on Election Day- in a given precinct to be a part of the 1 

14 percent audit should increase the thoroughness and the reliability of the audit. Absent a complete 

15 count of all of the ballots in a precinct that's subject to the 1% audit, it's difficult to see how 

16 elections officials can argue they've complied with the audit requirements under the law." 

17 California Bill Analysis, S.B. 1235 Sen., 4/19/2006. 

18 Therefore, in reviewing the legislative intent and explicit text of section 15360, there is a 

19 reasonable probability Plaintiffs will prevail. Section 15360 requires election officials to include 

20 Vote-by-Mail ballots cast and provisional ballots when conducting the one percent manual tally. 

21 Defendants did not do this. 

22 Defendants demonstrate that complying with section 15360 will require additional "man 

23 hours" and additional costs in excess of$100,000. Vu Dec. (ROA# 35), par's 21, 30, 36. 

24 Defendants also argue completing the manual tally process as soon as possible is a "prudent 

25 business practice." Opposition, p. 12, par's 15-16. County elections officials have approximately 

26 one month to complete their extensive tallying, auditing, and certification work so they can timely 

27 send a report to the California Secretary of State. 

28 
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. 1 Plaintiffs' argue they 1) will be deprived of the verification required by law and 2) the 

2 integrity of the election results will be compromised if Defendants are not in compliance with 

3 section 15360. Section 15360 was enacted to serve as a check on the election process _by means of 

4 a manual audit. Notwithstanding the fact that San Diego County Registrar does not include 

5 provisional ballots in their manual tally procedure, a practice consistent with other counties (ROA 

6 #'s 36 - 42), it does not follow that Defendants are therefore in compliance with section 15360. 

7 The San Diego County Registrar of Voters has a legal obligation to comply with section 15360. It 

8 is imperative that auditing requirements are followed completely in order to ensure the continued 

9 public confidence of election results. The San Diego County Registrar of Voters is obligated to 

10 allocate its resources appropriately in order to comply with the law. If Defendants are unable to do 

11 so, they must seek redress with the legislative or executive branches of government, not the 

12 Court." 

13 

14 Joint Trial Readiness Conference Report ("TRC") I Advance Trial Review Order ("ATRO") 

15 

16 In their TRC (ROA# 91), Plaintiff and Defendants described the nature of the case as 

17 follows: 

18 "This is a Declaratory Relief and Mandamus action filed by Plaintiffs Raymond I;utz and 

19 Citizens Oversight, Inc. against the County of San Diego, Michael Vu in his capacity of the 

20 Registrar of Voters, and Helen Robbins-Meyer in her capacity as Chief Administrative Officer of 

21 the County of San Diego. Plaintiffs contend that the manner in which the County conducts the one 

22 percent manual tally, as defined by Elections Code 336.5, does not meet the requirements of 

23 Elections Code Section 15360." 

24 The parties identified the legal issues which are not in dispute as follows: 

25 "l. Elections Code Sections 336.5 and 15360 are the' operative provisions of the Elections 

26 Code that define and govern the one percent manual tally. 
, 

27 2. Provisional voters are defined in Election Code Section 14310 - 14313. 

28 3. Vote-by-mail voters are defined in Election Code Section 300. 
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1 4. The one percent manual tally must be conducted and completed during the official 

2 canvass. 

3 .5. The purpose of the manual tally is to verify the accuracy of the automated count." 

4 The parties identified the legal issues which are in dispute as follows: 

5 "1. The requirements imposed on elections officials by Elections Code Sections 336.5 and 

6 15360. 

7 2. Plaintiffs contend the above includes whether verifying the accuracy of the automated 

8 count should include the review, supervision and oversight of ballots on which white out or ballots 

9 were remade. Defendants contend this is not a "legal issue" to be addressed in this action." 

10 After the parties filed the TRC Report, the Court entered the ATRO. ROA# 90. 

11 

12 Non-Jury Trial 

13 

14 The parties are not entitled to a jury trial in view of the nature of the relief at issue. 

15 

16 Motion for Non-Suit to Dismiss Defendant HELEN N. ROBBINS-MEYER ("ROBBINS-

17 MEYER"} 

18 

19 After the opening statement of Plaintiffs counsel, Defendant ROBBINS-MEYER made a 

20 Motion for non-suit. The Court, after hearing arguments of counsel, GRANTED the Motion and 

21 dismissed ROBBINS-MEYER from this lawsuit. 

22 

23 Witnesses and Exhibits at Trial 

24 

25 · Vu, Plaintiff, Mayer, Seiler, Wallis, La Vine, Logan and Rodewald testified to his I her 

26 recollection of events which took place years ago. The recollection of these witnesses have been 

27 influenced by their bias, prejudice or personal relationship with the parties involved in this case. If 

28 for no reason other than the passage of time, much less the absence of reliable corroboration, the 
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I Court questions the capacity of the witnesses to accurately recollect and communicate his I her 

2 perception of the events. The witnesses have "testified untruthfully about some things but told the 

3 truth about others" and, accordingly, the Court has accepted the part it perceives to be true and has 

4 ignored the rest CACI 107,212. 

5 Michal Vu: He is the County's Registrar of Voters ("ROV"). He is responsible for overall 

6 direction and conduct of SD elections. He is responsible for "the implementation of law." He was 

7 chief election official for the County of Cuyahoga in Ohio during the 2004 presidential election. 

8 He resigned from his position in Ohio though not because he was asked to do so following a 

9 controversy involving two ~~aff. The two staff were prosecuted following the controversy. His 

IO current duties include application of his interpretation of the law. He is familiar with Election 

11 Code 15360. He described his options on how to conduct the 1 % manual tally. Exh. "4" is the 

12 County's policy manual - 1 % manual tally. He admits that Exh. "4" does not reflect the 

13 "batching" method to conduct the_ I% manual tally. The poHcy manual does not reflect the 

14 County's practice of conducting the 1 % manual tally by batching method. The County is in the 

15 process of updating the policy to reflect its practice of the batching method. Exh. "19" is the 

16 official results of County's June 7, 2016 election. There were 775,930 ballots cast. There were 

17 1,523,251 registered voters. There were 285,000 ballots yet to be processed as of the end of 

18 election day. Provisional ballots are cast at polling places. There were 68,000 validated 

19 provisional ballots processed. There were 75,000 provisional ballots received. There were 

20 490,000 votes by mail ("VBM") ballots received, the majority of which were received before the 

21 election. There were non-party partisan ballots placed in provisional ballots. The County's 

22 practice is to not include provisional ballots in the I% manual tally. The County appears to 

23 include in the "semifinal official" count, VBM ballots received on or before the election. The 

24 County received 489,610 VBM ballots, of which 256,685 were included in the I% manual tally. 

25 The combination of the excluded VBM ballots and the provisional ballots numbered 

26 approximately 37% of the total votes cast which were not subject to the 1% manual tally. He 

27 excluded from the I% manual tally VBM ballots received after the election and provisional ballots 

28 cast at polling places. The County uses "white out tape" on ballots, one purpose of which is to . 
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1 identify an ineligible voter. The County created a non-partisan democratic ballot. The. County 

2 does not have written procedures for the use of white out tape. The County does not keep records 

3 of the white out tape on ballots. The County secures and maintains the redacted white out taped 

4 ballots for 22 months for federal elections and for six months for local elections." He was 

5 employed for less than a year before the election controversy occurred in Ohio. Exh. "140" is his 

6 CV. He described his duties as the County's ROV. He's been the County's ROV since 2012. The 

7 County has 1,650,000 registered voters. 62% of the registered voters vote by mail. 775,000 

8 persons voted in the June election. He expects 1,200,000 persons to vote in the November 

9 election, with 1,552 precincts and 623 ballot types. He described the voluminous types of 

10 contests on the November ballot. Exh. "199" is a demonstrative sample ballot for the November 

11 election. He described the challenges with a two card ballot. He described the operational issues . 

12 to manage the 7,000 to 8,000 poll workers to be hired for the November election. He described the 

13 process of issuing VBM ballots to voters. A VBM voter can only vote provisionally at the polling 

14 place after receiving a VBM ballot. 490,000 persons cast VBM ballots in the June election. He 

15 estimated that 675,000 to 725,000 persons will cast VBM ballots in the November election. Exh. 

· 16 "148" is the report of the provisional ballots cast in the June election. Mr. Vu testified and 

17 Exhibit 148 reflects that the County fully counted 51,427, or 68.2% of the provisional ballots. 

18 Exh. "148" also reflects persons who voted both by mail and a provisional ballot. Mr. Vu 

19 testified and Exhibit 148 reflects that the County partially counted 17,226, or 22.9%, of the 

20 provisional ballots. The County did not count 6,773 provisional ballots. When a voter voted both 

21 by mail and with a provisional ballot, the County counted the VBM ballot instead of a voter's 

22 provisional ballot. The ROV employs 65 staff, and intends to hire 800 to 900 temporary workers. 

23 He expects to recruit 7,400 to 8,000 poll workers for the November election. There were 489,610 

24 VBM ballots of which 256,685 were included in the semi-final official canvass for the June 

25 election. The remaining approximately 233,000 VBM ballots were processed and counted during 

26 the official canvass. Exh. "146" is the County's procedures for processing VBM ballots. The 

27 County trains the staff who process VBMballots. Exh. "177" is a snap shot of the steps to process 

28 VBM ballots. The County expended 10,000 or more staff hours to process VBM ballots in the 
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1 June election. He estimates the County will mail more than 900,000 VBM ballots to voters prior 

2 to the November election. He described the process by which the County receives and counts the 

3 VBM ballots. 

4 The Pitney Bowes "sorter" sorts batches of no more than 400 VBM envelopes as a form of 

5 quality assurance. The bar code on the envelopes are read and encoded into a memory card which 

6 is imported into the County's voting system. VBM ballots are validated manually but processed 

7 with optical scanners. The County evaluates the signatures on VBM ballots but liberally construes 

8 the signatures in favor of counting the votes. The County begins to count VBM ballots 10 

9 business days before the election. He emphasized that the County counts every ballot cast by 

10 every eligible voter. He described the process by which the County re-makes a ballot. He 

11 explained why the County uses "white out tape." He explained the County's activities during the 

12 official canvas. He explained the "reconciliation of the voting precincts." He explained the steps 

13 to avoid the risk of"double voting" by voters. He referred to section 15302 to describe the steps 

14 the County takes to complete the official canvas. The County has 30 days to certify the election. 

15 The County can count VBM ballots post marked no later than election day and received by the 

16 ROV within 3 days after the election. Exh. "171" is a diagram of how paper ballots and touch 

17 screen votes are counted. The County manually transfers touch screen votes to paper ballots. 

18 Provisional ballots are processed after election day but before the end of the official canvass 

19 period. Exh. "181" is a demonstrative video of ballots being processed by the Pitney Bowes sorter 

20 in batches of 400 envelopes. The sorter outstacks or suspends ballots with a perceived defect. The 

21 sorter sorts the envelopes at the rate of 24,000 envelopes per hour. After election night, the 

22 County expends 10,000 or more hours to process VBM ballots. He expects the volume ofVBM 

23 ballots to be processed in November during the official canvass to be greater than the 235,000 

24 VBM ballots processed during the official canvass of the June election. Exh. "14 7" is the 

25 County's procedures for processing the provisional ballots. Exh. "178" is a summary of the· 

26 County's steps to process provisional ballots, the purpose of which is to insure that the County 

27 counts every provisional ballot. Exh. "176" is a provisional ballot envelope. The County uses 100 

28 staff to process provisional ballots, most of whom are temporary staff. The County conducts a 
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1 background check of temporary staff. The County completes the process of counting provisional 

2 ballots by the time the results are .certified. The County's processes are intended to balance the 

3 integrity of the voting system with the ROV'.s ability to count the votes. The volume of the VBM 

4 ballots are larger than provisional ballots; however, it takes more time to process the provisional 

5 ballots. He described the purpose and process of the 1% manual tally. The I% manual tally must 

6 start as soon as possible after the election in order to timely certify the results. Exh. "179" is the 

7 1 % manual tally sheets for the June election. The County expends thousands of staff hours to 

8 complete the 1 % manual tally. The 1 % manual tally counted 7,800 ballots. The 1 % manual tally 

9 counted ballots from randomly selected precincts as well as additional precincts. The 1 % manual 

10 tally did not reveal any "issues." The County does not include VBM ballots not processed by 

11 election night in the 1 % manual tally. The County does not include provisional ballots in the I% 

12 manual tally. His first presidential election as the County's ROV was 2008. He described the 

13 severe impact on the County's ability to certify the November election results if the County 

14 included VBM ballots and provisional ballots in the 1 % manual tally. He questioned the impact 

15 on the County's ability to complete an accurate count of the vote if required to include VBM and 

16 provisional ballots in the 1% manual tally. The County counts every vote, regardless of the type of 

17 ballot cast. The County reserves white space on the ballots to provide for additional languages as 

18 necessary, pursuant to the 1965 voting rights act. There were 490,000 VBM ballots cast in the 

19 June election. He agreed with the trend that more voters are voting by mail. 75,000 ballots were 

20 cast provisionally in the June election, and about 68,000 were ultimately validated and officially 

21 cast. 256,000 of the VBM ballots were processed as part of the semi-final unofficial canvas. The 

22 1% manual tally did not include 37 % of the total votes cast in the June election. Hypothetically, if 

23 a non-partisan voter cast a non-partisan democratic ballot and the poll worker mistakenly placed 

24 the ballot in a provisional envelope it would not have been included in the semi-final official 

25 canvass but rather would have been processed and counted during the canvass following the 

26 election. He decided that the 1 % manual tally would be changed from the batching method to the 

27 precinct method, after he received Plaintiffs' lawsuit. The County's procedures did not include 

28 
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1 processing the 1 % manual tally ofVBM ballots by batch. He expects to hire more than 7,000 poll 

2 workers for the November election. 

3 Raymond Lutz: He is a citizen and registered voter in SD County. COi is a 501c3 non-

4 profit organization, the purpose of which is to encourage citizen oversight of SD County elections. 

5 His education includes a master's degree in electronics. His work experience includes document 

6 imaging technology. Exh. "58" is his CV. He knows Vu. His participation in overseeing SD 

7 County elections dates back a number of years to 2008. He has developed a cooperative working 

8 relationship with Vu. He discovered in or about 20 IO the County's practice of conducting the 1 % 

9 manual tally, although the practice was not entirely clear to him. He video recorded the County's 

10 selection of the ballots which were the subject of the 1% manual tally for the June 2016 election. 

11 The County had 1,522 precincts for the June Presidential Primary Election. The County will have 

12 1,552 precincts for the November Presidential General Election. "Batches" are mixed precincts 

13 which are chosen from 32 areas. Batches must have a report of all the precincts from which the 

14 ballots are counted in the 1 % manual tally. Vu chose only 8 precincts, instead of 16 precincts, to 

15 develop the set ofVBM batches to be manually tallied. He objected to Vu's practice. Exh's "12-

16 14." He photographed a list of the batches chosen by Vu to conduct the I% manual tally, although 

17 he did not receive a "batch mode report." He filed this lawsuit when he discovered that Wu 

18 decided not to conduct a 1 % manual tally of all of the mail and provisional ballots cast in the June 

19 2016 election. He considers himself to be a citizen advocate. He studied the election process used 

20 by the County !n 2008 by evaluating votes cast in a sampling of 5 of the 85 precincts. He 

21 prepared a report of election procedures including the 1 % manual tally from the 2008 election. He 

22 concluded from his review that he needed the "snap shot file" from the County. He conducted 

23 another review of the 2014 election in "all counties in California" and, once again, realized he 

24 needed the "snap shot file." In 2014, he made a request from the registrar of voters in all counties. 

25 In his opinion, the County conducts a I% manual tally without including VBM ballots. The ROV 

26 conducts a selection meeting the day after the election, selects the precincts and the batches. The 

27 ROV receives boxes of ballots from the polling places. Exh. "64" demonstrates the start and stop 

28 dates and times of the County's teams conducting the 1 % manual tally of the selected precincts, 
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l the source of which is data created by the County. Exh's "49- 52." The County's l % manual 

2 tally did not start until June 27 with multiple stretches over the 30 day period in which the County 

3 did no work. In his opinion, the County could have conducted the 1 % manual tally more 

4 efficiently and started the tally earlier than June 27. He conducted a roster review of the County's 

5 teams who participated in the 1 % manual tally as well as a review of the votes cast from a 

6 sampling of 5 precincts. He reviewed and compared the 1 % manual tally results with the snap shot 
• 

7 file, which did not match. In his opinion, the 1 % manual tally detects simple tabulator errors as 

8 well as possible central tabulator hacking which could result in a shift of as many as 10,000 votes 

9 from one candidate to another. He requested the legislative history for the senate bill culminating 

10 in section 15360, from the secretary of state's office. Exh. "59." His question is whether the 

11 legislature intended to include VBM and provisional ballots in the 1% manual tally. He has never 

12 been a poll worker or an election official. He votes by mail at this time. The last time he visited a 

13 poll was 2014. He has owned and operated multiple businesses, including Creative Minds Inc. He 

14 started COI in or about 2006, which is connected to the east county democratic party. He is the 

15 only officer and director and of COL COI has due paying members. He is the sole operating 

16 manager of COI. An audit is "an historical review of something that happened." He is not 

17 familiar with the regulations adopted outside of the election code. He did not participate jn the 

18 legislative process to amend Section 15360. He corresponded with Vu and other registrars of 

19 voters throughout California on the subject of the 1 % manual tally. Exh's "9 - 11." He 

20 understood that not all ballots would be included in the "subset" of the votes for the 1% manual 

21 tally. In 2016, he again requested a snapshot of the "subset" of the votes for the 1 % manual tally. 

22 Exh. "11." The County provided him with a snapshot of the "subset" of the votes for l % manual 

23 tally of the June 7, 2016 election. He described his understanding of the process by which the 

24 County receives and records VBM ballots. His description appears to be reasonable and informed, 

25 although critical, in part, of the County's process. The County processes provisional ballots last, 

26 after first having processed VBM ballots. In his opinion, the ROV is required to include all ofthe 

27 provisional ballots. "Batch" is defined in section 15360. Section l 5360(a) (B)(ii) states: ""batch" 

28 means a set of ballots tabulated by the voting system devices, for which the voting system can 
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1 produce a report of the votes cast." He admits section 15360 does not refer to "all," "audit" or 

2 ""provisional ballots." He described his understanding of"hashing" as part of the County's 

3 security system. He believes that an outside hacker can hack into the County's security system. 

4 He has not witnessed any election fraud in the County. He considers the County's failure to follow 

S his interpretation of the law to be a form of election fraud. He is not aware of anyone hacking into 

6 the County's "vote tabulation system." In the SAC, at par. 3 6, Plaintiffs allege that the County 

7 should include all VBM and provisional ballots in the I% manual tally. A "snap shot file" is a 

8 snap shot of all votes the County counted. It was a big file ... 200 megabytes. One purpose of the 

9 snap shot was to evaluate whether an "internal hacker" had manipulated the election results. Exh. 

IO . "56" is the snap shot he received from the County of the election results tabulated as of June 8, 

11 2016 at 3:00 pm. He received Exh. "56" just before the County conducted the "random draw." 

12 There are counties which conduct the "random draw" as much as two months before the election 

13 which alerts potential hackers of the precincts not to manipulate, to avoid detection. The County 

14 conducts the I% manual tally after the random draw takes place. 

IS Erin Mayer: She is chief departmental officer in charge of the I% manual tally. She 

16 supervises Diane Elsheikh. She has occupied her current position for 2 V. years. She described the 

·17 procedure she has followed to conduct the I% manual tally. The procedure changed from batching 

18 to precincts after the County received a demand from Lutz. The precincts consisted of the 

19 precincts randomly polled. She participated in a lot of discussions with Lutz during the random 

20 draw. She referred to Exh's "49 - 52," the subject of which is the County's 1 % manual tally after 

21 the June 7, 2016 election. On June 13, her team started the process of counting the poll ballots. 

22 On June 21, her team started the process of counting the touch screen ballots. On June 27, her 

23 team started the process of counting the VBM from the precincts chosen in the random draw. The 

24 1 % manual tally did not include VBM ballots from precincts not.selected in the random draw. The 

25 1 % manual tally did not include VBM ballots received by the County after the June election. 

26 Exh."50" is the tally of the votes received from the precincts. Exh. "52" is the tally of the touch 

27 screen votes. The County includes 100% of the touch screen ballots in the l % manual tally. The 

28 County tabulates the paper ballots followed by the VBM ballots. She denies any "problems" with 
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1 the ''paper trail" of the votes in the June election. She agrees that the County is required to possess 

2 a paper trail of the touch screen ballots. She described the "back end" of the processing of the 

3 ballots which takes place before the beginning of the 1 % manual tally. She described the technical 

4 services necessary to process the ballots. The County can re-make a paper trail to memorialize the 

5 touch screen ballots. The County started the 1 % manual tally by batch before switching to 

6 precincts. 

7 Deborah Seiler: She is retired from the County. Previously, she was the ROV for the 

8 County. She described her elections experience as reflected in her CV. Exh. "138." She 

9 contributed to the development of elections legislation in California. She has acted as an election 

10 observer in other countries like, for example, the former Soviet Union. Her credentials I 

11 qualifications are impressive. She described her duties as ROV for the County. She described her 

12 understanding of the post0 election 1% manual tally which has been in effect since 1965. The 

13 initial purpose of the 1 % manual tally was to verify the accuracy of the "coding process." There 

14 have been multiple amendments to the 1 % manual tally legislation. She encouraged the expansion 

15 of the 1 % manual tally legislation. She participated in drafting the 1986 legislation amendment. 

16 She proposed a re-structuring of the "whole elections code." She proposed that the 1 % manual 

17 tally be re-located into the "canvas procedures." The I% manual tally was not contemplated to be 

18 a part of the re-count procedures. She referred to Elections Code section 336.5 which defines the 

19 "1% manual tally," the drafting of which she participated in. She described her understanding of 

20 "verify" in context of the 1 % manual tally. A manual tally is required to be performed during the 

21 official canvas. Exh's "100- 103" are the 2006 proposed amendments known as Senate Bill 1235. 

22 In her opinion, the absence of provisional ballots from the ultimate legislation is significant. She 

23 denies that the word 'all' appears in section 15360. A reference to "all" and "provisional ballots" 

24 were stricken from the proposed amendments. Exh's "104, 180." The 2008 election was the first 

25 election she presided over as the County's ROV after AB 2769 was enacted. She included some, 

26 but not all, of the VBM ballots in the 1 % manual tally. She made minor changes to the procedures 

27 for the 1 % manual tally after the enactment of AB 2769. She was familiar with the enactment of 

28 section 15360.5, as urgency legislation, in 2010. Exh. "l 05." In her opinion, the application of 
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1 section 15360.5 was limited to 4 specific counties. She described her understanding of the options 

2 available to counties to conduct the I% manual tally. Exh. "106" is the 2011 proposed amendment 

3 to section 15360 which extended section 15360.5 to all counties. The 2011 amendment was 

4 financially important to, and was supported by, the County. The County based the 1 % manual 

5 tally on the semi-final official canvass. The inclusion of "all ballots" including VBM and 

6 provisional ballots in the 1 % manual tally would have worked a financial and administrative 

7 hardship on the County. She characterized the Secretary of State's proposal (Exh. "109") as "an 

8 underground regulation" which the County successfully challenged. The County devoted 100 

9 hours or more to respond to the accusations asserted by Lutz in 2010. Exh's "62, 110." She 

10 expressed her opinion of the remedies available to a citizen who challenges the integrity of the 

11 election results. She is not aware .of any evidence that anyone has hacked into the County's voting 

12 system. She described the purpose of placing the "source codes" in escrow. The computer vote 

13 count program is deposited with the Secretary of State's office. Within 5 days after the election 

14 results are certified, any voter may demand a re-count at the challenger's expense; however, if the 

15 re-count is successful, the expense is reimbursed to the challenger. Any voter may file an election 

16 contest in Court. In 2006, Senator Debra Bowen was the sponsor of SB 1235. The Court takes 

17 judicial notice of the legislative history of section 15360. Exh. "59." The history indicates support 

18 to include absentee and provisional ballots in the 1 % manual tally. She considers the statements in 

19 the August 30th letter from the Secretary of State Bruce McPherson (Exhibit 59, p. 45) and the 

20 Enrolled Bill Memorandum to Governor dated 9/7/06 (Exhibit 59, p. 37-38) that SB 1235 requires 

21 elections officials to include absentee and provisional ballots to be an error. Provisional ballots are 

22 cast at the polls. 

23 Charlie Wallis: He has been the principal IT analyst with the County for 26 years. He 

24 manages information technology for the ROV. He is responsible for supplying the information to 

25 the team who conduct the 1% manual tally. He supervised the information services for the June 7, 

26 2106 election. He pulled the batches of ballots cast at the polling place and by mail. He is not 

27 aware of any issue with the voter verified paper trail. He first pulled the boxes for the polling 

28 place ballots. He next pulled the VBM ballots. He described the process to pull the precinct 
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1 boxes. He delivered the precinct boxes to the 1 % manual tally. The reference to "deck" and 

2 "batch" are synonymous. The boxes are secured in the ROV's office. He retrieved the VBM 

3 ballots from the chosen precincts, which took 40 staff working a full week to complete. He is 

4 familiar with the unofficial results of the June election. Exh. "56." He posted the unofficial results 

5 on the internet. He agrees that the unofficial results should match the computer reports. Exh. "44" 

6 is a report which "identifies how many cards for a particular precinct are in a deck." . There is a 

7 comparable report for the VBM ballots. The County has a short period of time to c.ertify the 

8 election. There were more provisional ballots in the June election than he expected. The County 

9 received more than 70,000 provisional ballots. He has noted an increase in VBM voting. He 

10 described the responsibilities he is performing to prepare for the upcoming November election. 

11 The County changes the precincts from one election to the next. He has been working 6 to 7 days 

12 per week, 12 hours per day, to prepare for the November e\ection. He described the voter 

13 registration system. He described the election management system. He described the vote 

14 tabulation system. He described the global election management system ("GEM"). The County's 

I 5 election systems must be certified by the Secretary of State. The Secretary of State and the Federal 

16 Election Commission ("FEC") has certified the County's use of GEM. The Secretary of State 

17 provides the County with use procedures, including security, for GEM. He disagreed with Lutz 

18 that the security procedures for GEM are not available to the public. He described the hardware 

19 components for GEM Exh. "155." The server of the County's GEM is not connected to the 

20 internet. He described the County's security for GEM. Since 2008, security for GEM has been 

21 "hardened." The security contempiates protection if the server is stolen. He described the 

22 County's touch screens. Exh. "154." Touch screens are available for voters with special needs. 

23 He described the County's security for the touch screens. The touch screens contain a memory 

24 card. 1,000 or fewer voters cast ballots using the touch screen in the June election. He described 

25 the function of voting on the touch screens. He described the paper trail generateg by voting on 

26 the touch screens. He described the optical scan device to scan ballots and upload results to the 

27 County's central tabulator. Exh. "152." The County sets up approximately 160 optical scan 

28 devices on election night. He described the function of the optical scan device. He described the 
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1 purpose of the memory card for the optical scan device. The optical scan device generates a paper 

2 trail. He described the "ender card" which is run through the scanner. Exh. "158." Exh. "190" 

3 demonstrates the paper tape generated by the scanner operator. He explained examples of why 

4 some ballots cannot be scanned. Exh." 150" is a diagram of the County's election night centtal 

5 count floor. He described the roles performed by the staff depicted in the diagram. He estimates 

6 that the process for the upcoming election will take longer than usual. Exh. "151" is a video which 

7 reflects the County's "hallo~ inspection" during a past election. He described the function of the 

8 "serial digy box" and "os device" depicted in Exh. "153." He described the function of the "start 

9 card," referring to Exh. "157" for demonstrative purposes only. Each ballot is coded to a precinct. 

10 The os and tsx units are tested for use prior to the election. Exh. "159" is a test card to make sure 

11 the units are functioning before the election. After running the hardware tests, the County 

12 performs a full logic and accuracy test on the system, all of which takes place under his 

13 supervision. He described the series of tests he supervises to test the 623 ballot types. The County 

14 conducted approximately 20,000 tests prior to the June election. The test data is transmitted to 

15 GEM. He successfully completed logic and accuracy testing prior to the June election. The pre 

16 June election tests took approximately l O days. The tests are conducted prior to every election. 

17 He recognizes Lutz but does not believe Lutz has taken advantage of the opportunity available to 

18 the public to observe the testing. Exh. "175" is the results bulletin for the I% manual tally of polls 

19 ballots for the June election. The County's GEM generated Exh. "175." The County generates 

20 different reports for poll ballots and VBM ballots. The June election generated 600 to 700 decks. 

21 He described the process to produce a report for each deck. The County used GEM to process a 

22 re-count challenge within the last 12 years. The County's count was upheld. He described the 

23 process by which the integrity of the ballot tabulations is preserved. He described how the hash 

24 value of the GEM would change if the security system were breached. He is not aware of any 

25 manipulation of the County's GEM. In his opinion, it would be difficult, if not impossible, to hack 

26 into the County's GEM, alter data and manipulate election results. He is involved in the quality 

27 control process ofre-making ballots. He described the County's use of "white out tape." He 

28 described the "uniform counting standards" which the County applies, if necessary, to use "white 
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out tape." Exh. "149." The County submits the provisional ballots to a verification process. 

"VVPAT" stands for voter verified paper audit trail. The County is required to retain the paper 

trail under the Elections Code. 

Jill La Vine: She has been the ROV for Sacramento County for 13 years. She described 

her duties as ROV. Her elections career dates back to 1987. "CACEO" stands for California 

Association of Clerks and Elections Officials. Sacramento has 900,000 eligible voters and 

733,000 registered voters. Sacramento employs 34 staffand 2,800 poll workers. Sacramento will 

add up to 200 temporary staff for the upcoming election. She is familiar with the I% manual tally. 

Sacramento conducts a random selection of precincts for the 1% manual tally. The January 1, 

2007 amendment to section 15360 added VBM ballots. Exh. "109" is a directive to county clerk 

registrar of voters ("ccrov'') throughout California on the subject of the post-election manual tally. 

The 2010 option to four counties was to choose between conducting the 1% manual tally by either 

batch or precinct process. Sacramento continued to conduct the I% manual tally by the precinct 

process. Sacramento's procedures are consistent with the conclusion in Exh. "I 07'' not to include 

VBM ballots or provisional ballots in the I% manual tally. She described the process by which 

Sacramento counts VBM ballots and provisional ballots. Sacramento counts the provisional 

ballots at or near the end. To include all VBM ballots would create a logistical problem for 

Sacramento. She is not aware that Sacramento's voting system has been hacked. 340,000 persons 

voted in Sacramento's June election. 67% of Sacramento's voters voted by mail. Sacramento has 

not used the batching method to conduct the I% manual tally. It is administratively more 

convenient for Sacramento to use the precinct method. Exh. "68" is Sacramento's 2014 report of 

the results of the I% manual tally. The report reflects errors that did not match the computer count 

on election night. Exh. "69" is Sacramento's June 2016 report of the results of the I% manual 

tally. The report reflects errors that did not match the computer count on election night. In both 

instances, Sacramento made the corrections in the official certified results. She described how 

Sacramento could conduct the I% manual tally by including VBM ballots and provisional ballots. 

Sacramento would need to add staff and incur additional resources to include VBM ballots and 

provisional ballots. She denied that the batching method would assist Sacramento to conduct the 
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l l % manual tally with the inclusion ofVBM ballots and provisional ballots. Sacramento had not 

2 yet counted 136,000 ballots as of election night, none of which were suiject to the l % manual 

3 tally. Sacramento starts to count VBM ballots as early as l O days before the election. Sacramento 

4 strives to include as many VBM ballots as possible into the I% manual tally. Sacramento included 

5 200,000 VBM ballots in the l % manual tally. She explained the reasons for the discrepancy in the 

6 official certified results from the semi-final official results after the l % manual tally. As reflected 

7 in Exh. "69", the discrepancy also arose from a break down in the scanning operation during the 

8 June election. 

9 Dean Logan: He is the L.A. County ROV county cierk. Exh. "139" is his CV which 

10 reflects 25 years of elections experience. He described his duties as L.A.'s ROV. L.A. has 

11 5,042,000 registered voters, of which 2,026,000 voted in the June election. 772,000 persons voted 

12 by mail. 271,000 persons cast provisional ballots. He described the reasons why persons cast 

13 provisional ballots. He expects L.A. to receive more VBM ballots in the November election. L.A. 

14 employs 841 staff in the ROV office, all of whom participate in the election process (although 

15 L.A. will add another 500 temporary staff for the November election). L.A. will use 22,000 poll 

16 workers for the November election. L.A. included 387,000 VBM ballots in the semi-final results. 

17 334,000 VBM ballots were not included in the l % manual tally. L.A. assigns 150 staff to count 

18 VBM ballots. He described the process by which L.A. counts VBM ballots, which he also 

19 characterized as "labor intensive." He described the training L.A. provides to the staff to count 

20 VBM ballots and the provisional ballots. L.A. staff devoted 57,000 hours to count VBM ballots as 

21 of the June election. L.A. devoted an additional 12,000 staff hours to count VBM ballots received 

22 after the June election. The official results included 236,788 of the total 271,000 provisional 

23 ballots in the official results. L.A. starts to process provisional ballots the day after the election. 

' 24 He described the process by which L.A. counts the provisional ballots. 150 to 400 staff counted 

25 the provisional ballots cast in the June election. The processing of provisional ballots are.more 

26 labor intensive than the processing ofVBM ballots. L.A. staff devoted 61,000 hours to process the 

27 provisional ballots. He described his understanding of the 1 % manual tally, a process which starts 

28 the day after the election. In his opinion, the inclusion ofVBM ballots and provisional ballots in 
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1 the 1% manual tally would delay the certification of the official results. He described the process 

2 by which the 1% manual tally takes place after notice is provided to the public. L.A. devoted 55 

3 staff to complete the 1% manual tally and 7,500 staff hours to count 20,217 ballots in the June 

4 election. The 20,217 represents 1% of the total 2,026,068 ballots cast in the June election. L.A. 

5 uses the precinct method to conduct the I% manual tally. L.A. did not include VBM ballots that 

6 were processed after the election, and did not include provisional ballots, in the I% manual tally. 

7 He's been employed with L.A. ROV office since 2006. Prior to 2007, L.A. did not include VBM 

8 ballots in the random draw. L.A. has not included the provisional ballots in the I% manual tally. 

9 He described the reasons why L.A. has not included provisional ballots in the I% manual tally. 

ID The 2012 amendment.allowed counties to choose between the batch or precinct method to conduct 

11 the I% manual tally. L.A. continues to not include all VBM ballots in the I% manual tally. The 

12 recent amendment to section 15360 allows VBM ballots received up to 3 days after the election to 

13 be counted in the election results. He described the additioual delay and costs to include all ballots 

14 cast in the 1 % manual tally, and still be able to certify the official results. He received multiple 

15 emails from Lutz on the subject of the 1% manual tally for the June election. Exh. "195." 

16 12,000,000 persons reside in L.A. county. He is not aware of any person hacking into L.A. 's 

17 voting system. His departmental budget is more than $178,000,000 per year. L.A. has 5,000,000 

18 eligible voters. 722,000 persons voted by mail. 271,000 provisional ballots were validated and 

19 included in the certified returns. 387,000 of the 722,000 VBM ballots were included in the semi-

20 final official results. L.A. sorts VBM ballots by precinct prior to tabulation. He described the 

21 process by which L.A. secures the ballots. L.A. conducts the 1 % random draw the day after the 

22 election. The actual 1 % manual tally starts 2 or 3 days after the election. L.A. only includes VBM 

23 ballots which were both received and counted as of the election, in the I% manual tally. L.A. 

24 takes 8 - 10 days to conduct the I% manual tally. He described the process by which L.A. would 

25 conduct the I% manual tally if all ballots cast were included; however, he questions whether L.A. 

26 could achieve the 1 % manual tally within the statutorily ·required time frame, to certify the official 

27 results. He described L.A. 's vote tabulation system, components of which are the Inka vote and 

28 Inka vote plus. The Secretary of State certifies L.A. 's voting system. L.A. 's voting system is 
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1 capable of processing VBM ballots by batch. He described his understanding of the batching 

2 methodology and, agreed that, arguably, a precinct is a batch. 

3 Julie Rodewald (through her deposition taken on September 23, 2016- Exh's "196, 

4 197"): She retired in 2014 as the county clerk recorder for San Luis Obispo County after 20 years. 

5 She described her duties to include "conducting elections." She also served as the ROY for San 

6 Luis Obispo. She was a member of CA CEO. She described her understanding of the purpose of 

7 the I% manual tally, and the process by which San Luis Obispo conducts the 1 % manual tally. 

8 She described her understanding of the amendments to section 153(?0. San Luis Obispo did not 

9 perform the random draw until a week after the election to allow more VBM ballots to be included 

IO and did not include any provisional ballots in the 1 % manual tally. In her opinion, the Jaw did not 

11 require San Luis Obispo to include provisional ballots in the 1 % manual tally. San Luis Obispo 

12 was one of the four counties which were the subject of section 15360.5. The purpose of the I% 

13 manual tally is "to verify the automated count ... to finish the official canvas within the 28 days.'' 

14 The 2011 amendment permitted all counties to tally VBM ballots by batch. San Luis Obispo did 

15 not change its practice to include, or not include, VBM ballots in the I% manual tally. She is not 

16 aware that San Luis Obispo's voting system has been hacked. San Luis Obispo started the 1 % 

17 manual tally one week after the election. San Luis Obispo included VBM ballots which had been 

I 8 received and processed as of the election in the I% manual tally. San Luis Obispo has 145 polling 

19 precincts. 12 precincts were selected for the I% manual tally. 60,228 persons cast VBM ballots in 

20 the November 2014 election, and approximately 90- 95% were processed before San Luis Obispo 

21 started the 1% manual tally. San Luis Obispo could have included the provisional ballots, like 

22 VBM ballots, in the I% manual tally. She observed that the volume ofVBM ballots and 

23 provisional ballots cast continued to increase. The provisional ballots were the last ballots to be 

24 counted before the results were certified. 

25 Phillip Stark: He is a professor of statistics at UC Berkley, and has been since I 988. His 

26 education. includes a Ph.D. in earth science from UCSD. Exh. "53" is his CV. His qualifications 

27 are adequate, if not superior. He identified the materials he reviewed to form and express his 

28 opinions. He.is familiar with Election Code 15360 including AB 985 effective January 1, 2012. 
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He has reviewed the legislative history of SB 1235 effective January I, 2007. Secretary of State 

2 Deborah Bowen appointed him to a committee to review post-election audit standards of the 

3 State's voting systems. He has spoken to 10 to 15 ROV's throughout the State. The foundation on 

4 which he based his opinions are adequate. He is familiar with the 1 % manual tally which he 

5 characterized as a "quality control check" on election results. He has participated in a "risk 

6 limiting audit,'' the purpose of which is to confirm the confidence in the election result. The 

7 framework of the audit is based on a statistical model which confirms thatthe "outcome is 

8 correct." The risk of the audit varies depending upon the degree of confidence that the outcome is 

9 correct. He emphasized that a "robust chain of custody" is imperative to the reliability of the 

10 result. He identified the counties, including Orange, in the State which have utilized his audit. His 

11 bias, if any, is to promote election integrity, which is why he has chosen to testify without 

12 compensation. He identified the types of errors which the 1 % manual tally can detect which 

13 includes whether the central tabulating system has been compromised. He described his 

14 understanding of the batching method and the precinct method to conduct the 1 % manual tally. In 

15 his opinion, the batching method provides a higher statistical advantage to detect errors in the 

16 election result. In his opinion, it's important that all votes cast have been counted before the 

17 random selection I 1 % manual tally occurs. In his opinion, the 1 % manual tally conducted on a 

18 sampling of ballots instead of all votes cast, undermines, from a statistical perspective, the 

19 "accuracy of the voting system results." In his opinion, the County's random selection is, from a 

20 statistical perspective, flawed. He described his understanding of provisional ballots. In his 

21 opinion, the omission of ballots cast, including provisional ballots and VBM ballots, impairs the 
/ 

22 ability of the 1 % manual tally to detect errors. In his opinion, the manner in which the County 

23 conducts the 1 % manual tally creates a "frame bias." He has reviewed Plaintiff's SAC in this case 

24 as well as pertinent legislation connected to section 153 60. He has not reviewed the County's 

25 procedures for processing VBM and provisional ballots. He has not participated in an audit of the 

26 County's 1 % manµal tally. He is not familiar with the County's GEM to process voting results. 

27 He performed election calculations relating to Bush v. Gore. He agreed that the official canvas 

28 includes elements other than the 1 % manual tally. He agreed that he is not familiar with all of the 
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I requirements of the official canvas. His focus is limited to the completion of the I% manual tally. 

2 He agreed that a risk limiting audit is different than the I% manual tally, which have very different 

3 goals. The goal of a risk limiting audit is to confirm the accuracy of the election results. He 

4 disagreed that a risk limiting audit is similar to a recount procedure, though he characterized the 

5 I% manual tally to be "like an intelligent incremental recount." He generally agreed that the 

6 "broad" goals of both a risk limiting audit and the 1% manual tally is to check that the election 

7 results are correct. He agreed that the I% manual tally is not a recount. He agreed that the ROV is 

8 required to report discrepancies detected from the I% manual tally to the Secretary of State. L.A. 

9 and San Francisco are developing their own vote tabulating systems. The Elections Code does not 

JO require that jurisdictions perform a risk limiting audit. In his opinion, the I% manual tally is an 

11 ineffective and inefficient means to confirm election results. In his opinion, the I% manual tally 

12 has a small chance of detecting errors in the election results. In his opinion, a risk limiting audit 

13 has up to a 90% chance of detecting errors in the election re.suits. He agreed that the 1 % manual 

14 tally measures, although ineffectively and inefficiently, the accuracy of the election count. The 

15 pilot program he participated in conducted risk limiting audits in elections in eleven counties in 

16 2011 - 2012. The audits used a software program other than the counties' existing voting system 

17 software program. The most common tabulation error is, in his experience, the misinterpretation 

18 of voter ballots, or voter intent. He is not familiar with the voter guidelines promulgated by the 

19 Secretary of State. He is not familiar with the County's procedures to test whether ballots are 

20 scanned properly. He agreed that a quality control system should reduce errors in the ballots 

21 counted. He has not reviewed the County's 1% manual tally results for the June 2016 election. In 

22 reviewing Exh. "51," he identified discrepancies in the scanned count and the I% manual tally in 

23 the June election. In his opinion, the entire election audit system needs an overhaul. He agreed 

24 that the current voting system does not require a risk limiting audit. He is not familiar with the 

25 term "semis final official" canvas as reflected in the Elections Code. David Jefferson was the 

26 chairperson of the post-election audit standards working group. He recognized Dean Logan to be 

27 L.A. County's ROV. He identified the existing elements of the official canvas. In his opinion, the 

28 existing elements of the official canvas, including the I% manual tally, are "not enough." In his 
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I opinion, the 1 % manual tally as a "double check" is not as good as a risk limiting audit. He 

2 assumed that the County, like other counties, has a quality control system in tabulating votes. He 

3 described his understanding of the manner in which the County conducts its "random draw." He 

4 has no opinion on the accuracy of the results of the County's June election. To be a reliable 

5 accuracy indicator, the random draw should occur after the results of the election are known. He 

6 expects that the risk-limiting audit will be the next generation of audits in the State's election 

7 procedures. 

8 

9 Plaintiffs' FIRST CAUSE OF ACTION for DECLARATORY RELIEF 

JO 

11 Declaratory relief is a proper remedy. The purpose of a declaratory judgment is to serve 

12 some practical end in "quieting or stabilizing an uncertain or disputedjural relation." In re 

13 Claudia E. (2008) 163 Cal. App. 4th 627,633 (declaration that Department of Social Services not 

14 complying with statutory time requirements for juvenile removal proceedings). Another purpose 

15 is to liquidate doubts with respect to uncertainties or controversies which might otherwise result in 

16 subsequent litigation. Id. "The proper interpretation of a statute is a particularly appropriate 

17 subject for judicial resolution." Id. Judicial economy strongly supports the use of declaratory 

18 relief to avoid duplicative actions to challenge an agency's statutory interpretation or alleged 

19 policies. Id. The remedy of declarative relief is cumulative and does not restrict any other remedy 

20 such that it is wrong for a court to decline a declaration on the ground that another remedy is 

21 available. Id. at 63 3-634 . 

. 22 In their trial brief (ROA #92), at pages 4 - 6, Plaintiffs assert: 

23 "Election Code section 15360 describes the I% manual tally audit procedure. This 

24 provision begins as follows: 

25 15360(a) During the official canvass of every election in which a voting system is used, the 

26 official conducting the election shall conduct a public manual tally of the ballots tabulated by those 

27 devices, including vote by mail ballots, using either of the following methods: 

28 (I) (A) A public manual tally of the ballots, including vote by mail ballots, cast in 1 percent of the 
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1 precincts chosen at random by the elections official. If 1 percent of the precincts is less than one 

2 whole precinct, the tally shall be conducted in one precinct chosen at random by the elections 

3 official. 

4 Section 15360(a) requires that "[d]uring the official canvass of every election in which a 

5 voting system is used, the official conducting the election shall conduct a public manual tally of 

6 the ballots tabulated by those devices, including VBM ballots." This process is called the I% 

7 manual tally. The purpose of the 1% manual tally is "to verify the accuracy of the automated 

8 count." Section 336.5. 

9 Section 15360 clearly states that "not less than 1 percent of the VBM ballots cast" must be 

10 included in the I% manual tally. Section 15360(a)(2)(B)(i). This quantity must be calculated 

11 based on the total number of vote by mail ballots cast, not the number of vote by mail ballots 

12 counted to date. l % of the total number of ballots counted at that point is less than 1 % of the total 

13 number of ballots cast and ultimately counted after that point. Thus, including a mere 1 % of the 

14 total number of ballots counted to date is in direct violation of the requirement that "not less than 

15 I% of the VBM ballots cast in the election" be counted. Section 215360(a)(2)(B)(i). 

16 The stated purpose of the 1% tally, "to verify the accuracy of the automated count," 

17 supports this conclusion. Section 336.5. The legislative history of Section 15360 also supports this 

18 conclusion. "In 2006, Elections Code 15360 was amended to require that all vote by mail ballots 

19 be included in the I% manual tally by precinct. This requirement resulted in over 540 additional 

20 staff hours to complete the manual tally process and approximately 12,000 in additional costs for 

21 each election .... " 06/03/11 - Senate Elections and Constitutional Amendments, 2011 Cal Stat. Ch. 

22 52. Clearly, all vote by mail ballots have to be counted. The onerous nature of this requirement 

23 led the legislators to add the option to manually tally VBM ballots separately, in batches, to 

24 ensure, that all of them could be counted efficiently. Id. The proponents of AB707 state the intent 

25 clearly: "The votes on absentee ballots are no less valid or important than the votes cast at the 

26 polling place, and the potential for the vote to be incorrectly tabulated on an absentee ballot is just 

27 as likely as a vote cast in a traditional polling booth. Therefore, it makes no sense to exclude 

28 absentee ballots, provisional ballots and ballots cast at satellite locations from the I% manual tally. 
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I By excluding them from the manual tally, there is no way to verify that the votes cast on them are 

2 being recorded accurately. Moreover, in the event that counties are authorized to conduct an all-

3 mail election, this provision would ensure that the manual tally is still conducted in those 

4 counties." (Exhibit 54, page 3) Further support was provided by the then-serving Secretary of 

5 State Bruce McPherson (served from March 2005 • December 2006): "This proposal also requires 

6 a county election official to include all ballots cast in a precinct in the I% manual tally. This 

7 means that a county will need to include any ballots cast at the polls, via absentee ballot, 

8 · provisional voters, and any ballots cast on direct recording electronic (DRE) voting machines." 

9 (Exhibit 54, page 15). In the final recommendation to Governor Schwarzenegger: "Summary: 

10 This bill establishes a uniform procedure for elections' officials to conduct the 1 % manual tally of 

11 the ballots including (1) the requirement that absentee ballots, provisional ballots, and ballots cast 

12 at satellite locations be included in the tally of ballots ... " (Exhibit 54, page 37.) 

13 Precedent furthers the support for this conclusion. "Section 15360 appears on its face to be 

14 concerned solely with assuring the accuracy of the vote, not with limiting unnecessary vote 

15 tallying. Indeed, the explicit intent of section 15360, as expressed in a companion statute, is "to 

16 verify the accuracy ofthe automated count." County of San Diego v. Bowen 166 Cal. App. 4th 

17 501, 511-12 (Cal. Ct. App. 2008)." 

18 In their trial brief (ROA# 93), Defendants assert, at pages 15 · 17: 

19 When conducting the random sample selected for the manual tally by the Registrar 

20 includes all ballots included in the semifinal official canvass the day after the election, including 

21 VBM ballots. The County does not include VBM ballots that have yet to be processed and added 

22 into the official canvass results. Similarly, the Registrar does not include any provisional ballots in 

23 the manual tally. The practice followed by the Registrar is consistent with the intent and purpose 

24 of the manual tally and satisfies the requirements of Section 15360. 

25 A. Section 15360 does not Require Provisional Ballots to be Included in the Manual 

26 Tally 

27 The Registrar does not include provisional ballots in the manual tally. This practice is 

28 consistent with the practices of other counties and the opinion of the Secretary of State. It is also 
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1 consistent with the original intent of the Legislature in conducting the 1 % manual tally and does 

2 not run afoul of the requirements of Section 15360. 

3 As detailed above, prior to 2006, Section 15360 did not expressly require VBM or 

4 provisional ballots to be included in the manual tally. In 2006, the Legislature enacted AB 2769 

5 (Stats. 2006, c. 893, § 1) and AB 2769 (Stats. 2006, ch. 894) amending Section 15360 to read, in 

6 relevant part as follows: " ... the official conducting the election shall conduct a public manual 

7 tally of the ballots tabulated by those devises, including absent voters' ballots, cast in I percent of 

8 the precincts .... " 

9 When introduced, SB 1235 proposed that Section 15360 be amended to also include 

10 "provisional ballots, and ballots cast at satellite locations, cast in I percent of the precincts" But, 

11 the reference to "provisional ballots, and ballots cast at satellite locations" was deleted before the 

12 second reading of the bill in committee. Similarly, AB 2769 when introduced also proposed to 

13 include VBM and provisional ballots in the manual tally, but also like SB 1235, once amended all 

14 references to provisional ballots were deleted. "'When the Legislature chooses to omit a provision 

15 from the final version of a statute which was included in an earlier version, this is strong evidence 

16 that the act as adopted should not be construed to incorporate the original provision.' [ citation]" 

17 UFCW & Employers Benefit Trust v. Sutter Health 241 Cal. App. 4th 909, 927 (2015), citing 

18 People v. Delgado 214 Cal. App. 4th 914, 918 (2013). As such, it is clear that the Legislature 

19 considered but rejected the idea that provisional ballots were to be included in the manual tally. 

20 B. The Registrar Properly Includes Vote by Mail Ballots in the 1 Percent Manual 

21 Tally 

22 VBM ballots are received at different times by different means of delivery. The VBM 

23 ballots associated with a particular precinct are by the very nature of the process sprinkled 

24 throughout all of the VBM ballots included in the semifinal official canvass. Prior to 2012, after 

25 the precincts to be included in the manual tally were selected, elections officials were required to 

26 locate the VBM ballots associated with the randomly selected precincts and integrate those ballots 

27 into the ballots cast at the precincts. This process had to be initiated within several days of the 

28 election in order to complete the manual tally "during the official canvass" and of course could not 
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I include VBM ballots that have not yet been processed and counted. 

2 In 2011, in an effort to streamline the process and reduce the costs of completing the 

3 manual tally, the Legislature enacted AB 985 amending Section 15360. As amended by AB 985, 

4 · Section 15360 election officials now have an option for conducting the manual tally. Election 

5 officials can now conduct the manual tally by precinct as provided under 15360(a)(J)) or, 

6 alternatively may conduct a two part manual tally that allows elections officials to manually tally 

7 randomly selected batches ofVBM ballots, thereby avoiding the cost and time of having to 

8 integrate the VBM ballots into the randomly selected precincts (see§ 15360(a)(2)). 

9 The intended purpose of AB 985 was to streamline the process and make it easier, more 

IO efficient and less costly to conduct the manual tally. If the court now interprets AB 985 to require 

11 the Registrar to include all VBM in the manual tally, that interpretation would make the process 

12 more difficult, less efficient and more costly, all of which are contrary to the stated purpose of the 

13 amendment. 

14 Both before and after the enactment of AB 985, the Registrar has only included VBM 

15 ballots included in the semifinal official canvass in the manual tally. This practice is consistent 

16 with the intent and purpose of the statute as amended and is also consistent with the practices of 

17 other counties. The practice also reflects the practical necessity of having to complete the official 

18 canvass of the election and certify the results within the statutorily mandated period after the 

19 election. 

20 Another reason for not waiting to conduct the manual tally until all of the VBM ballots are 

21 included in the official canvass is that if the Registrar waited and then determined that the vote 

22 tabulating devices were not recording the votes accurately, there would be no time left to correct 

23 the error and rerun all of the ballots previously included in the official canvass. It is in the public's 

24 interest and it is a prudent business practice to begin and complete the manual tally as soon as 

25 possible. Waiting until all of the VBM ballots have been processed and included in the official 

26 canvass would inarguably substantially delay that process." 

27 In resolvin~ the controversy over the scope of the "l percent manual tally" in Section 

28 15360, the Court accepts the issues the parties do not dispute: I. Elections Code Sections 336.5 
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I and 15360 are the operative provisions of the Elections Code that define and govern the one 

2. percent manual tally (to wit, ""One percent manual tally" is the public process of manually 

3 tallying votes in I percent of the precincts, selected at random by the elections official, and in one 

4 precinct for each race not included in the randomly selected precincts."); 2. Provisional voters are 

5 defined in Election Code Section 14310 - 14313 (to wit, " ... a voter claiming to be properly 

6 registered, but whose qualification or entitlement to vote cannot be inunediately established upon 

7 examination of the index of registration for the precinct or upon examination of the records on file 

8 with the county elections official, shall be entitled to vote a provisional ballot ... "); 3. Vote-by-

9 mail voters are defined in Election Code Section 300 (to wit, ""Vote by mail voter" means any 

10 voter casting a ballot in any way other than at the polling place."); 4. The one percent manual tally 

11 must be conducted and completed during the official canvass; 5. The purpose of the manual tally is 

12 to verify the accuracy of the automated count. ( emphasis added by the Court) 

13 The Court is disinclined to read any more into the term "I% manual tally" than is necessary 

14 to reasonably construe or interpret its scope. 

15 Though the subject of much discussion throughout its history (see, for example, 

16 Defendants' trial brief, pages 2- 4), the legislature chose not to include "provisional ballots" in 

17 Section 15360. There appears to be good reason to conclude that this omission was not 

18 inadvertent. 

19 As Defendants argue, at pages 8 - 9 of their trial brief: 

20 "Voters may be required to vote provisionally on the day of the election for a number of 

21 reasons. One reason that a voter may be asked to vote provisionally is because the voter is 

22 registered as a VBM voter and has been issued a mail ballot, but wants to vote at the poll. The 

23 purpose of having a voter registered as a VBM voter vote provisionally is to provide a safeguard 

24 against the possibility that the VBM voter has already returned his or her VBM ballot and had his 

25 or her VBM ballot counted. In the June Presidential Primary more than one-half of the 75,386 

26 voters who voted provisionally were VBM voters who appeared at the polls on election-day but 

27 who could not surrender their VBM ballot. And, in fact, during the canvass, the Registrar 

· 28 determined that 521 voters voted both their VBM ballot and a provisional ballot. 
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I Another reason for requiring a voter to vote provisionally is because the voter does not 

2 appear on the roster of voters at the precinct where they appear to vote. For example, if a non-

3 VBM voter is registered to vote in a precinct in Poway but the voter appears at a poll in Chula 

4 Vista, that voter would be given a provisional envelope in which the voter would place his voted 

5 ballot, which is then returned to the Registrar's office unopened for final detennination. After 

6 voting, the voter is instructed to complete all of the information required on the outside of the 

7 provisional ballot envelope, including, among other things, the voter's current residence address. 

8 The voter is also required to sign and seal the envelope, and return the envelope to the poll worker 

9 for deposit into the ballot box. In the June Presidential Primary more than 12,000 voters appeared 

IO at a poll other than where they were registered and voted provisionally. 

11 Another reason for requiring a voter to vote provisionally is unique to "semi-open primary" 

12 elections like the June Presidential Primary. The Republican, Green, and Peace and Freedom party 

13 primaries were "closed elections" meaning that only voters registered with one of those particular 

14 parties were allowed to vote for that party's presidential candidates. In contrast, the Democratic, 

15 American Independent, and Libertarian party primaries were "open primaries" meaning that voters 

16 who had registered "No Party Preference" (''NPP") were allowed to vote for any one of those 

17 parties' presidential candidates. In no instance could a voter registered with a particular party vote 

18 for the presidential candidates of another political party. These rules are established by the parties, 

19 not the State and not by local election officials." 

20 Vu's trial testimony-which the Court perceived to be credible -is consistent with 

21 Defendants' trial brief explanation of the circumstances under which provisional ballots are cast. 

22 The Court finds the initial explanation (a.provisional voter may be a voter who is "registered as a 

23 VBM voter and has been issued a mail ballot, but wants to vote at the poll") to be significant. The 

24 Court infers from this explanation that provisional ballots may be nothing more than duplicate 

25 ballots ofVBM ballots cast by the same voters. Indeed, according to Defendants "In the June 

26 Presidential Primary, more than one-half of the 75,386 voters who voted provisionally were VBM 

27 voters who appeared at the polls on election-day but who could not surrender their VBM ballot. 

28 And, in fact, during the canvass, the Registrar determined that 521 voters voted both their VBM 
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I ballot and a provisional ballot." If the Court were to accept Plaintiffs' argument that Section 

2 15360's I% manual tally audit procedure includes "all ballots cast" including provisional ballots 

3 (Plaintiffs' trial brief at pages 4 - 7), Plaintiffs are, in effect, advocating that Defendants assume 

4 the risk of including more than 100% of the ballots cast in the I% manual tally. Not only does 

5 this interpretation strike the Court as unreasonable but it has the inevitable consequences of adding 

6 burden to the County's ROV, whose resources are already stretched far too thin. 

7 Accordingly, the Court rejects Plaintiff's interpretation that the 1% manual tally include 

8 provisional ballots. 

9 On the other hand, Plaintiffs' interpretation that all VBM ballots should be included in the 

IO 1 % manual tally strikes the Court as more reasonable than Defendants' rejection of the need to do 

11 so. First, Section 15360 specifically dictates that the 1 % manual tally include VBM ballots. 

12 Second, the statute's legislative history supports the inclusion ofVBM ballots. Third, the 

13 inclusion of all VBM ballots strikes the Court as more conducive to a "uniform procedure for 

14 elections' officials to conduct the I% manual tally of the ballots" (Plaintiffs' trial brief, at pages 5 

15 - 6) and toward accomplishing the goal of verifying "the accuracy of the automated count." Based 

16 on the trial evidence, the ROVs appear to include as many, or as few, VBM ballots as have been 

17 received and processed in the I% manual tally. For example, according to Rodewald, San Luis 

18 Obispo does not include VBM ballots not counted as of the election day in the I% manual tally; 

19 according to Logan, L.A. only includes VBM ballots which were both received and counted as of 

20 the election day in the I% manual tally; according to La Vine, Sacramento strives to include as 

21 many VBM ballots as possible into the I% manual tally; according to Vu, San Diego does not 

22 include VBM ballots not processed by election night in the I% manual tally. The disparity of the 

23 ROV s practices throughout the State strikes the Court as more a reflection upon the limited 

24 resources within which the ROV s are expected to discharge their statutory duties than compliance 

25 with a reasonable interpretation of Section I 5360. The Secretary of State's contrary opinion (Exh. 

26 "I 07'') is rejected. 

27 Accordingly, the Court accepts Plaintiff's interpretation that the I% manual tally include 

28 all VBM ballots. In doing so, the Court emphasizes that its intention is not to call into question the 
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l credibility of the ROVs who testified at trial. It's apparent that the RO Vs are experienced, skillful 

2 and devoted public servants who are tasked with the challenge of overseeing an extraordinarily 

3 complex voting system. 

4 

5 Plaintiffs' SECOND CAUSE OF ACTION for MANDAMUS - CCP 1085 

6 

7 A writ of mandate compelling the County Registrar of Voters Office to comply with the 

8 California Elections Code is a proper remedy. The Court will issue a writ of mandate "to any 

9 inferior tribunal, corporation, board, or person, to compel the performance of an act which the law 

10 specifically enjoins, ... or to compel the admission of a party to the use and enjoyment of a right or 

11 office to which the party is entitled, and from which the party is unlawfully precluded by such 

12 inferior tribunal, corporation, board, or person." Code Civ. Proc. 1085(a). "Mandamus is the 

13 correct remedy for compelling an officer to conduct an election according to law .... It is also an 

14 appropriate vehicle for challenging the constitutionality of statutes and official acts." Hoffman v. 

15 State Bar of California (2003) 113 Cal. App. 4th 630, 639 (internal citations omitted). 

16 In People v. Karriker (2007) 149 Cal. App. 4th 763, 774, the Court stated: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

... Mandamus will lie, however, "to compel a public official to 
perform an official act required by law." (Ibid.) "Code of Civil 
Procedure section 1085, providing for writs of mandate, permits 
challenges to ministerial acts by local officials. To obtain such a 
writ, the petitioner must show (1) a clear, present, ministerial duty on 
the part of the respondent and (2) a correlative clear, present, and 
beneficial right in the petitioner to the performance of that duty. 
[Citations.] A ministerial duty is an act that a public officer is 
obligated to perform in a prescribed manner required by Jaw when a 
given state of facts exists. [Citations.] 

The Court finds that Defendants are "obligated" to include all VBM ballots in the I% 

manual tally, in performance of the requirements imposed on elections officials by Elections Code 

Sections 336.5 and 15360. To this extent, the Court grants the relief sought by Plaintiffs to require 

Defendants to "to fully comply with the breadth of California Elections Code Section 15360." 

SAC, page 12. 
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1 

2 Conclusion 

3 

4 The Court: 

5 I. Finds in favor of Plaintiffs and against Defendants MICHAEL VU and 

6 COUNTY OF SAN DIEGO on Plaintiffs' claim that Section 15360 requires the Registrar 

7 ofVoters to inclUde all VBM ballots in the random selection process for purposes of 

8 completing the .I percent manual tally; 

9 2. Finds in favor of I)efendants and against Plaintiffs on Plaintiffs' claim that 

10 Section 15360 requires the Registrar of Voters to include provisional ballots in the random 

11 selection process for purposes of completing the lpercent manual tally; and 

12 J. Finds in favor Defendant HELEN ROEIBINS-MEYER and against Plaintiffs on all 

13 causes of action raised by Plaintiffs' Second Amended Complaint. 

14 

15 IT IS SO ORDERED. 

16 

17 Dated: 

18 Jud 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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