Mike Copass

Progressive Democrats of America

4042 Mount Blackburn Ave

San Diego, CA 92111
October 21, 2008

House Armed Services Committee

2120 Rayburn House Office Building
Washington, D.C. 20515

Attn:
Chair of the House Armed Services Committee, Rep Ike Skelton, and Deborah Wada, 
Professional Staff to HASC; 

Attn:
Chair of the House Armed Services Military Personnel Subcommittee, Representative 
Susan A. Davis (CA);

Attn:
Chair of the House Armed Services Oversight and Investigations Committee, 
Representative Vic Snyder (AR)

RE:
Request of clarification and response regarding deployment of the 1st Brigade Combat Team on United States soil
Dear Chairpersons and members of the House Armed Services Committee, Military Personnel Subcommittee and Oversight and Investigations Subcommittee, and Senate Colleagues,

The Army Times recently reported that the 1st Brigade Combat Team of the 3rd Infantry Division has received orders to redeploy to U.S. soil. According to the Times, 

“…this new mission marks the first time an active unit has been given a dedicated assignment to NORTHCOM, a joint command established in 2002 to provide command and control for federal homeland defense efforts and coordinate defense support of civil authorities.”   Army Times, October 1, 2008

The Army Times reports that the 1st Brigade Combat Team has “spent 35 of the last 60 months in Iraq patrolling in full battle rattle” where personnel have trained to use a “new modular package” of non-lethal force capabilities.  The redeployment of the 1st Brigade is reported as “dwell-time mission” of reset and to support lead agency response to natural disaster, hurricane, flood, fire or civil unrest. Certainly, on its face, "support for civilian lead agencies" would seem a benign purpose of federal armed troops.  However, we express the concern that this deployment, no matter how benevolent the stated reason, is inimical to liberty and rights – and something that America’s “founding generation” would strongly counsel against:
“A standing military force, with an overgrown Executive, will not long be safe companions to liberty. The means of defense against foreign danger, have been always the instruments of tyranny at home.” – James Madison, Speech at Constitutional Convention, June 29, 1787
The announcement of a “homeland” deployment of a battle-trained combat brigade in the continental United States carries chilling portents.  Veterans have shared their concern that using military in support of domestic law enforcement is in violation of the Posse Comitatus Act. Moreover, this places a combat brigade a Presidential signature away from being employed against U.S. citizens.  Under the guise of “restoring normalcy,” domestic deployment of federal troops, or the potential threat of doing so, creates a de facto martial law condition -- whether in response to assembly or protests, or, disturbingly, to deter with threat of force peaceful actions from ever taking place.  As you are already aware, reference to threats of martial law made to Congressmembers was broached on the floor of the House during recent remarks by Rep. Brad Sherman, (D-Sherman Oaks).  This scenario is the one that is the most concerning – not that tanks will roll through our streets – but that our legislators and the crucial deliberative process may be subverted by veiled threats of military force, in a fashion nearly invisible to the citizenry. This would create a sort of 'virtual martial law' – in which the institutions of a representative democracy would appear to be functioning, but in fact would have already been subverted by the sort of threats and dire scenarios that Secretary of the Treasury Henry Paulson alluded to in a conference call with legislators.
Following the Army Times publication, an October 4th community forum radio interview with author, feminist and social critic Naomi Wolf was posted to YouTube, describing the urgency of this situation.  During the month after its release, the 27-minute video registered over 18,000 hits per day-- people are paying attention.  

In response, NORTHCOM issued a clarification via spokesman Army Col. Michael Boatner regarding the intended purposes of the Brigade on October 8th: "The primary purpose of this force is to provide help to people in need in the aftermath of a WMD-like event in the homeland” -- which seems redundant, given that a National Guard Civil Service Detachment/WMD is already trained for the same task set.  The stated purpose or intentions of the 1st brigade, or that of NORTHCOM, is not in question;  we speak to principle. 

As citizens and members of activist groups including Progressive Democrats of America and Veterans for Peace, we believe these developments are serious enough to warrant a full examination and response from our Congressional Representatives.   Therefore, we respectfully request a written clarification and response from both the current Chair of the Subcommittee on Oversight and Investigations, Representative Vic Snyder, and Chair of the Subcommittee on Military Personnel, Representative Susan A. Davis, addressing these concerns. These are our questions:
1. Are you aware of this deployment of the 1st Brigade of the 3rd Infantry Division to U.S. soil, as reported by the Army Times, or deployment of other active units? Where are active units deployed to, and who are the commanding officers?
2. Is this deployment – for whatever the stated purpose in the mission -- legal under U.S. law?  Does it stand in violation of the law, or of Posse Comitatus?  See note [1].

3. Does the President have authority to declare “Emergency Rule” and suspend the rule of law, as stated in National Security and Homeland Security Presidential Directives NSPD-51 and HSPD-20?    Does this directive have legal standing? Are you in support or opposition to this directive?
4. Even without a declaration of a state of emergency, to whom is the 1st Brigade Combat Team subject? To NORTHCOM officers? Who specifically? To the orders of the President, as Commander-in-Chief?

5. Under the law, can the 1st Brigade be ordered by the President or commanding officers to deploy in support of homeland defense missions, crowd control, or “restoring normalcy” for whatever reason given?  

6. If ordered, could the 1st Brigade use weapons on American soil against American citizens, whether lethal, non-lethal or less-than-lethal technologies? 

7. If the officers or soldiers of the 1st Brigade refuse to obey orders they believe to be illegal either on U.S. soil or abroad, could they be threatened with prison or other retaliation? To whom should soldiers turn for correct information on what constitutes an illegal order, and the consequences of obeying or disobeying?

In search of similar answers, above-mentioned journalist Naomi Wolf recently interviewed a retired Air Force Colonel, David Antoon. We were shocked to learn that, according to Col. Antoon, “the troops of the 1st Brigade must obey the President, even if he asks them to arrest Congress, or fire on civilians or attack media outlets.” [Naomi Wolf, The Huffington Post, October 10, 2008].    

We hope that as Chairpersons of these House Armed Services Subcommittees, and as Representatives of the people, you can clarify the situation and answer these concerns. Disturbing developments precede this action: 

· War protestors, peace activists, educators, journalists and authors have been harassed, placed on “terror watch lists” and “No-Fly Lists,” including two Maryland nuns, some of whom have been surveilled by joint Federal and local authorities.
· Mass arrests at the Republican National Convention in Minnesota, including arrests and detainment of journalists, establishes a precedent for pre-emptive force and detention to be used against political speech by an increasingly-militarized law enforcement operation.   

· “Non-lethal” force (including electric-shock Taser weapons) have been used by domestic law enforcement to kill over 300 Americans, whether intentionally or not.  New non-lethal and less-than-lethal weaponry, tested in the streets of Iraq, includes microwave and sound wave devices which deliver painful stimuli at exceptional range and precision.

· Members of the Iraq Veterans Against the War were charged and trampled by mounted horse and injured while in military dress, during their efforts to deliver questions to candidates at an Obama-McCain debate.

Is there cause to believe that the above constitute a train of usurpations and abuses?  Could worse yet come?  In this era of instant digital broadcast and internet communication, images become a “force multiplier” of fear, and repression of civil liberties.  Imagine a CNN-televised or YouTube broadcast of a journalist or activist being tasered to the point of submission or death.  Likewise, can you imagine the chilling impact of images of members of Vietnam Veterans or Iraq Veterans Against War (IVAW) trampled by mounted horse, beaten, gassed, burned with the new Iraq-tested microwave directed-energy devices, or fired upon?   Any of the foregoing would instill a deep fear against speaking out in the populace, inhibit the “Fourth Branch” of the free press, and quench the expression of democratic and patriotic sentiment in newspapers and public places.  We remind you that that some of the scenarios depicted above have already transpired.

We note that a new administration has taken office. This, however, changes nothing under the law. Therefore, we, as citizens, request that our Representatives immediately use the assigned and effective powers granted to it by the Constitution: oversight, the power of the purse, and when necessary, impeachment. See Note [2].  

If the deployment of troops on U.S. soil for any reason represents a violation of Posse Comitatus or is unlawful, we request that Congress (1) withhold current and all current future monies which fund these missions, both the materiel and personnel, and (2) immediately declare this deployment and any similar actions unlawful, and a danger to Liberty. 

We understand the position of servicemen and women who have refused to carry out orders that they believe to be unlawful. Some have suffered prosecution and discharge as a result.  With the support of lawful actions by our military foremost, we respectfully request that the Subcommittees for Oversight & Investigations and Military Personnel, in a unified and bipartisan manner, assume the following actions:

1. Immediately meet with officers and soldiers of the 1st Brigade and any other units similarly deployed, to inform and educate military personnel as to the lawfulness or unlawfulness of orders they may have received, or receive in the future, and their choices under the law in responding to such orders. 

2. Immediate appropriation and establishment of an Emergency Fund reserved for such service members who, following knowledge, belief, and conscience, refuse illegal orders, in providing for their legal defense, and to provide for their families. This Fund may be overseen jointly by the Military Personnel and Oversight Committees of the HASC.  It should be publicly communicated in the newspaper of record in each area that all service personnel who refuse to carry out unlawful orders shall not be denied pay and benefits due them and their families.

The House and Senate Armed Services Committees, as well as the Americans who serve in the Armed Forces, understand that soldiers must refuse to obey unlawful and illegal orders, as established in Nuremburg prosecutions and in U.S. military code. It is vital that U.S. troops receive the clear signal from their Representatives that they have support -- support for their lawful and morally defensible refusal to obey unlawful orders whether on U.S. soil or abroad.  That support must be public, equitable, and unflinching.

Uniformed personnel need support in terms of best information.  In service to the House Armed Services Committee, members and subcommittee chairs have frequent contact with active duty personnel and their families, and are uniquely positioned to take the lead in a bipartisan effort of mass education of service members both on U.S. soil and abroad, to support the right and necessity of disregarding unlawful orders, and of the support of the people, veterans groups, and the Congress in the case that obedience to law and Constitution results in discharge or reprisal.

Speed is of the essence. An educational and support effort to uniformed service personnel is a greater necessity to liberty and the rule of law than bailouts for Wall Street investment banks. We hope that the alacrity and determination which Congress mustered for the TARP and bank bailout bill will be re-doubled in creating legal structures of support of U.S. servicemen and women who refuse illegal orders in any aspect of their service.

In closing, we ask you to consider these developments seriously.  Echoing what of those who lived through abuses of power during the 1940s have written, there are at least six million reasons why we should never forget the subtle means by which once-free societies change forever, and the potential consequences of denial, inaction and paralysis.  Many sounded the alarm in the 1930s about disturbing trends in taking place in Germany. Others remained in denial, insisting “it can’t happen here.”   

In light of the foregoing, we respectfully ask the Chairs of the House Armed Services Committee, Military Personnel and Oversight and Investigations Subcommittees, to respond in writing the questions for which serious cause has been established above, and respond the request for mass education action in support of lawful actions by America’s armed services.

Signed,

Mike Copass
Progressive Democrats of America

Commander U.S. Navy (Ret) E.R. Muga, Veterans for Peace, 1865 Froude St, San Diego CA   92107
Dave Patterson, Past President, San Diego Veterans for Peace, 1003 6th Street, Ramona, CA   92065
Julian and Mildred Chazin, San Diego CA

Jerry Malamud, San Diego, CA
Steve Powell, San Diego, CA
_____________________________________________

Notes

1. In 2006, House Resolution 5122, the “John Warner Defense Authorization Act” was passed by Congress.  Incredibly, Section 1076 of H.R. 5122, titled "Use of the Armed Forces in major public emergencies,” represented effective repeal of Posse Comitatus, which was supported by an “Aye” vote from both Representative Susan Davis and Representative Vic Snyder together with a large majority of the Congress . (The “nays” included Rep. Ron Paul of Texas and many members of the Progressive Caucus).   Subsequent to that short-sighted betrayal of a long-standing conservative bedrock of American democratic principle, Congress realized its error and restored Posse Comitatus through House Resolution 4986,  Section 1068, which President Bush signed as Public Law 110-181.  However, we are informed that the President included a “signing statement” referring to this section of law, declaring he had no intention to respect the full provisions specified in H.R. 4986.   Despite the finding of unconstitutionality of signing statements, we have not observed that Congress has been able to meaningfully challenge the Executive on this matter.

2. If this Congress has cause to believe Administration officials have committed impeachable offenses, such as violating international law, engaging in a Crime against Peace, advocating torture, or surveillance of American citizens, or deploying troops in violation of Posse Comitatus, we insist that it shall begin impeachment proceedings.  The window for impeachment hearings and actions remains open following the elections, as the 111th Congress takes its January 2009 oath before the Executive departs office and a new President is inaugurated.
cc:   House Armed Services Military Personnel Subcommittee Members Rep. Vic Snyder (AR), Rep. Loretta Sanchez (CA), Rep. Nancy Boyda (KS), Rep. Patrick Murphy (PA), Rep. Carol Shea-Porter, (NH), Rep. Niki Tsongas (MA), Rep. John McHugh (NY), Rep. John Kline (MN), Rep. Thelma Drake (VA), Rep. Walter B Jones (NC), Rep. Joe Wilson (SC)

House Armed Services Investigation and Oversight Subcommittee Ranking Member Todd Akin (MO), and members Rep. John Spratt (SC), Rep. Loretta Sanchez (CA), Rep. Ellen O. Tauscher (CA), Rep. Robert Andrews (NJ), Rep. Susan A. Davis (CA), Rep. Jim Cooper (TN), Rep. Joe Sestak (PA), Rep. Roscoe M. Bartlett (MD), Rep. Walter B. Jones (NC), Rep. Jeff Miller (FL), Rep. Phil Gingrey (GA) Rep. Michael Conaway (TX), Rep. Geoff Davis (KY)

House Progressive Caucus Members Rep. Barbara Lee (CA), Rep. Maxine Waters (CA), Rep. John Conyers (MI), Rep. Lynn Woolsey (CA), Rep. Donna Edwards (MD), Rep. Robert Filner (CA), Rep. Dennis Kucinich (OH), Rep. Henry Waxman (CA)

Speaker of the House, Rep. Nancy Pelosi (CA)

Senate Armed Services Committee, Subcommittee on Personnel

Sen. Edward M. Kennedy (MA)

Sen. James Webb (VA)

Sen. Patrick Leahy (VT)
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